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Where Will the Buck* Stop on California
Penal Code Section 330?: Solving the
Stud-Horse Poker Conundrum
by MICHAEL PIERCE SINGSEN**
Gaming1 is but the foundation stone of vices, upon which to
rear a superstructure that sets at defiance law and order,
trampling upon the rights of citizens, and fostering a feverish
excitement that brings in its train the most hideous vices and
wrongs that ever cursed a land or blasted the prospects of
man, and, like the pale horse in St. John's vision, drags Death
and Hell after it.2
* A buck is an object-traditionally a knife-used by poker players to mark
the position of the deal. In the early years of the game of poker:
[T]he players cut for first deal, and the winner of the opening pot thereafter
dealt until he lost, when the privilege went to his conqueror. The practice
of passing the deal to the left after each hand was inaugurated soon after
the introduction of the draw, which gave the dealer at least a moral
advantage, and led to the picturesque custom of using a buck, which
originated on the Western frontier during the late 1860's or early 1870's.
The buck could be any object, but was usually a knife, and most Western
men in those days carried knives with buckhorn handles, hence the name.
As first used, the buck simply marked the deal; it was placed in front of the
dealer, and passed along at the conclusion of each pot. In some sections a
player who didn't wish to deal was permitted to ante and "pass the buck."
H. ASBURY, SUCKER'S PROGRESS: AN INFORMAL HISTORY OF GAMBLING IN AMERICA

27-28 (1938).
** B.A., University of California at Santa Cruz; Member, Third Year Class. The
author dedicates this Note to his father, Antone Gerhardt Singsen, who taught him
how to play poker at a tender age and took some measure of satisfaction in his son's
misspent youth. The author also wishes to express his gratitude, to A. Fryar CalFROM THE COLONIES TO CANFIELD,- at

houn, Patrick Coyle, Wilbur Duberstein, I. Nelson Rose, and Michael J. Weinberger

for their generous contributions of time, materials and ideas.
1. Gaming is defined as "a contract between two or more persons, by which
they agree to play, by certain rules, at cards, dice, or other contrivances, and one
shall be the loser and the other the winner." People v. Beatty, 14 Cal. 566, 568-69
(1860). Compare W. COLDRIDGE & C.V. HAWKSFORD, THE LAW OF GAMBLING, CIVIL

'AND CRIMINAL 42-43 (1913): "Gaming does not consist merely in the playing of a
game; it consists essentially in playing a game for money or some other valuable
thing."
2. REPORT OF THE SELECT COMMITTEE, CAL. ASSEMBLY, DOC. No. 50 (1853) (emphasis in original).
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Introduction
More than sixty-five million Americans play poker. It is, by
far, the most popular card game played in the United States.3
Poker's appeal is not difficult to understand. Poker is almost
always played as a gambling game for money. Lured by the
hope of a big win, thrilled by the challenge of running a successful bluff, and haunted by the fear of losing, many players
find poker irresistible. Most of all, perhaps, poker's appeal is
broad because of its unique meld of skill and luck. Unlike
most popular gambling games where each gambler wagers
against the "house," and chance controls the outcome, in
poker, players compete against each other, and must make
continuous strategic decisions. Although luck may dominate
a game over the short term, in the long run each player's skill
and self-control at the poker table will determine their individual success. High stakes or penny-ante, poker is primordially capitalistic.
In California, it is legal for gamblers to play high and low
draw poker. However, gambling at the game of stud poker and
other poker variations is not permitted. This curious policy is
traceable to awkward interpretations of the imprecise phrasing of Penal Code section 330,1 California's gaming statute.
The primary source of California's poker law lies in an 1885
amendment to section 330 prohibiting the playing of one form
of poker, stud-horse poker.' Unfortunately, the legislature
failed to describe the game, and today, more than 100 years
later, stud-horse poker is no longer played (at least, not by
that name) and an uncontroverted meaning of the term is lost
in time.
3. "Today, 85 million adults play cards, and about 65 million prefer Poker." J.
SCARNE, SCARNE'S GUIDE TO MODERN POKER 21 (1979).
4. CAL. PENAL CODE § 330 (West 1988):

Every person who deals, plays, or carries on, opens, or causes to be opened,
or who conducts, either as owner or employee, whether for hire or not, any
game of faro, monte, roulette, lansquenet, rouge et noir, rondo, tan, fan-tan,
stud-horse poker, seven-and-a-half, twenty-one, hokey-pokey, or any banking or percentage game played with cards, dice, or any device, for money,
checks, credit, or other representative of value, and every person who plays
or bets at or against any of said prohibited games, is guilty of a misdemeanor, and shall be punishable by a fine not less than one hundred dollars
($100) nor more than one thousand dollars ($1,000), or by imprisonment in
the county jail not exceeding six months, or by both such fine and
imprisonment.
5. 1885 Cal. Stat., ch. 145, p. 135, § 1.
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The California Legislature's failure to clearly design its policy toward poker has resulted in a number of lawsuits brought
to obtain a judicial determination of this policy. The California Attorney General asserts that all forms of poker, except
for the game of draw poker, are variations of stud-horse poker
and are prohibited by section 330.6 Not surprisingly, poker
players and California's legal poker cardroom operators challenge this interpretation. There are three primary grounds for
their contention: first, whether the statutory prohibition of
stud-horse poker should be rendered void for vagueness on
constitutional due process grounds; second, whether the
archaic game of stud-horse poker prohibited by section 330 is,
in fact, the widely played and well-known game of stud poker;
and, third, if stud-horse and stud poker share a single identity,
whether modern poker variations which are neither draw nor
stud poker, such as hold'em,7 should legally be considered
forms of stud-horse poker.
This Note addresses California's policy toward gaming in
general and poker in particular. Part I examines the evolution
of the game of poker, some of its many variations, the treatment of the game by the California courts, and the structure
and regulation of the commercial poker industry in California.
Part II traces the development of the English statutory and
common law regarding gambling games and its adaptation by
the California courts and legislature, primarily in section 330
of the California Penal Code, and briefly reviews current litigation involving the meaning of section 330's prohibition of
stud-horse poker. Part III outlines the due process doctrine on
vague and indefinite statutory language, applies it to the prohibited game of stud-horse poker and finds it constitutionally
vague. Part IV examines late nineteenth century newspaper
accounts of controversies involving stud-horse poker. These
accounts reveal the legislative intent behind the prohibition,
and provide a satisfactory way to avoid rendering section 330
void for vagueness. Finally, Part V looks at a number of legislative proposals put forward in the 1980's to resolve the studhorse poker conundrum, and discusses their strengths and
shortcomings.
6. See infra notes 167-69 and accompanying text.
7. See infra notes 33-37 and accompanying text.
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I
Poker in California: the Rules of the Game
A.

The Origins of Poker and the Descent of Stud and Other
Variations

The game of poker 8 evolved from a family of card games
imported into the United States in the eighteenth and early
nineteenth centuries. Although its lineage is imprecise, poker
appears to descend directly from the French game of "Poque,"
the English game of "Brag," and the ancient Persian game of
"As Nas," all brought to America by settlers and merchant
traders.9 Early reports of a game called "poker" appear in the
1830's, describing a game played in the western and southern
states, often on the steamships and riverboats plying the Mississippi river.1 0 Gamblers in California were most likely already playing poker when gold was discovered at Sutter's Mill
in 1849.11
The original game of "straight poker" was played with a
twenty card deck. Only the aces, kings, queens, jacks and tens
were used. Up to four players were dealt five cards apiece,
face down on the table. Each player would fold or place bets
on the strength of these five cards. At the completion of the
single betting round, the players who met the wager would
compare hands to identify the winner. The best possible
poker hand was four aces, followed by any other four of a
8. The word poker is an English-language mispronunciation of the French card
game of "Poque," popular in France since the early eighteenth century, and brought
to New Orleans by French traders and settlers. H. ASBURY, SUCKER'S PROGRESS: AN
INFORMAL HISTORY OF GAMBLING IN AMERICA FROM THE COLONIES TO CANFIELD, 21-

22 (1938).

9. For useful histories of the progenitors of the game now known as poker, see
id. at 20-39; R. FOSTER, FOSTER'S COMPLETE HOYLE 181-82 (1963); CARRIERE, Introduction to A. DOWLING, THE GREAT AMERICAN PASTIME 10-17 (1970) [hereinafter
CARRIERE].

10. R. FOSTER, supra note 9, at 182; H. ASBURY, supra note 8, at 22-23; CARRIERE,
supra note 9, at 11.
11. We do not know in what happy clime the great game of poker was first
introduced; the name of the man out of whose fathomless intellect it soared
into the world of created things and began to fascinate the hearts of the
people is shrouded in oblivion; but we do know that California is the land
where the game has been most favorably received and industriously cultivated as a science ....
Every Californian, almost, understands the nature of
the game, and can play with more or less art, according to the measure of
his intellect, and the opportunities he has had for becoming proficient.
H.H. BANCROFT, THE WORKS OF HUBERT HOWE BANCROFT, CALIFORNIA INTER
POCULA 719-20 (1888) [hereinafter BANCROFT] (quoting anon. author).
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kind, full house, three of a kind, two pairs, pairs, and individual high cards. Straights and flushes were unacceptable; not
until the late 1860's were these hands generally considered legitimate. 2 Bluffing, misrepresenting the strength of a hand
a strong one, was an important feature
by betting as if holding
3
of straight poker.1

Although poker players began to use a fifty-two card deck
by the end of the 1830's,'" it was not a standard feature until
the following decade when development of the draw'" created
a need for more cards to play this more challenging variety of
poker.' 6 In draw poker, after each player is dealt five cards,
there is an initial betting round. Players who do not fold have
the option of discarding one or more cards and replacing them
with an equal number of new cards drawn from the deck. Following the draw, there is a second betting round, after which
the remaining players "show down" their hands to determine
the winner. 17 In a later development known as "jack pots,"
unless a player can open the pot with a pair of jacks or better
in their original hand, the players must turn in their cards,8
contribute another ante to the pot, and the cards are redealt.1
Stud poker, the next major innovation in the development
of poker, is of somewhat uncertain origin. According to one
late nineteenth century newspaper report,' 9 stud-horse poker
evolved out of a high-stakes Civil War era draw poker game
between a Mississippi riverboat gambler McCool and his
wealthy New Orleans counterpart Brady. Whenever the gamblers played, they agreed to turn "low cards" face up to see
who would buy the next drink. On one such occasion, after
12. H. ASBURY, supra note 8, at 31.
13. Poker was often called "Bluff" in the years before the Civil War. Id. at 23.
14. Id. at 26-27.
15. Id. at 27 (The draw became a part of the game in the early or middle 1840's.);
New York Times, Jan. 7, 1883, at 5, col. 6. See also Barkman v. State, 13 Ark. 705,
706 (1853) (The Arkansas Supreme Court upheld a conviction where the jury had
concluded that the game of "draw pocre [sic] was but a species of pocre with some
variations as to the rules of the game.").
16. CARRIERE, supra note 9, at 12-13:
In the draw game, success depended less on chance and more on memory,
psychology, study of opponents, odds, and money management. These features caused the draw game to have much more appeal than the relatively
slow game played only with hands of the original five cards ....
17. See generally R. FOSTER, supra note 9, at 182-87.
18. Id. at 197; see also H. ASBURY, supra note 8, at 32; CARRIERE, supra note 9, at
14.
19. Daily Bee (Sacramento), Aug. 26, 1890, at 2, col. 4.
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the first card had been dealt, McCool called for the next card
to be turned up for another round of drinks. A four was dealt
to both players, each made large bets, and McCool called for
another card to be turned. Once again, both players received
the same card, a five. McCool bet again, Brady called, and a
third card was turned up. This time, a six fell to both players.
After another betting round, two deuces were dealt face up to
each player. At this point, McCool, whose first down card was
a six, felt confident with his pair. Brady, though, had a three
in the hole and his straight was a sure winner. The players
agreed to dispense with the draw and play out the hand.
Eventually, all of McCool's cash was on the table, and he
couldn't meet Brady's $5,000 raise. McCool's last possession
was a magnificent black stallion and he offered to put the
horse up to match the final bet. Brady accepted, turned over
his three, and McCool "disappeared permanently from the
river.... the first man to lose big money at stud-horse poker
"920

In Sucker's Progress, Herbert Asbury relates another apocryphal story about the possible origin of the game of stud
poker. In a reckless game of draw poker in the backwoods of
post-Civil War Ohio, a player bet all his money on three kings,
and offered to gamble his "thoroughbred studhorse" on the
condition that each player turn three cards face up, discard
two, and draw two more face down. The offer was accepted
and the concept of dealing cards face up to each player was
born. 21 Another poker historian, without revealing his
sources, simply asserts that "[s]tud poker originated with22 the
cowboys of the West. They called it 'stud-horse' poker.
Whatever its origins, in some versions of the original game
of five card stud, each player received one card face down and
four more face up. Following the deal, players discarded unwanted cards and drew face down replacements. The betting
proceeded as in regular draw poker.23 Eventually, the draw
was eliminated and betting rounds were introduced after the
deal of each of the last four cards.24 Seven card stud was a
20. Id.
21. H. ASBURY, supra note 8, at 32-33.
22.

CARRIERE, supra note 9, at 14.

23. H. ASBURY, supra note 8,at 33 (quoting HOYLE'S GAMES, THE STANDARD AuTHORITY (1887)). See also R. FOSTER, supra note 9, at 220.
24. R. FOSTER, supra note 9, at 220; see also CARRIERE, supra note 9, at 14: "Stud
poker rapidly gained in popularity ...because more players can play in a stud game,
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further refinement. Initially, each player received two cards
face down and one card face up. After the first betting round,
three more cards were dealt face up, separated by additional
betting rounds, and the seventh card was dealt face down. Following one last betting round, each player selected the best
five out of seven cards to make their hand.2 5
B.

Significant Modern Poker Variations

26 In addiModern poker is a game of countless variations.
tion to traditional draw and stud poker, three other versions
of poker that are played extensively in California merit
consideration.
The first variation, low poker, is the opposite of traditional
poker: the worst hand, rather than the best, wins the pot. The
object of low poker is to get the five lowest unpaired cards.
The best hand in low poker is ace-two-three-four-five: only
27 Low
numbers count, so straights and flushes are irrelevant.
poker is dealt like high poker games:28 if dealt like draw it is
known as lowball; if dealt like stud, it can be played with five,
six or seven cards. 29 Fast paced lowball is played extensively
the action is faster due to more rounds of betting, and the game requires considerably more skill than draw poker."
25.

A.H. MOREHEAD, THE COMPLETE GUIDE TO WINNING POKER 25 (1967).

26. See id. at 279-84. The elegance of draw and stud poker seem to inspire innovation. Albert Morehead has devised three major classifications of poker variations:
games of closed poker, games of stud poker, and miscellaneous games combining
aspects of draw and stud. Id. at 187-88. The first category of games was further
divided into three subclassifications: the spit-in-the-ocean family, the knock-poker
family, and other forms of closed poker. Id. at 187. "The game now generally known
as spit-in-the-ocean is actually a large family of games embracing a common essential feature: Each player combines the cards dealt to him with one or more cards
exposed on the table and thus automatically made part of the hand of every player."
Id. at 188. Variations of spit-in-the-ocean include wild widow, Cincinnati, Tennessee,
Lamebrain Pete, round the world, and southern cross. Id. at 190-97. Knock poker
games allow players to draw and discard cards until one player "knocks" and forces
a showdown of hands. One version is the game of whiskey poker. Id. at 198-200.
Within the category of stud poker games, Morehead identifies baseball, joker stud,
pistol stud, shifting sands, six card stud, seven card flip, Kankakee, eight card stud,
and low hole card wild. Id. at 202-09. Finally, other games combining features of
stud and draw include anaconda, take it or leave it, beat your neighbor, and butcher
boy. Id. at 209-13.
27. This is the ranking used by most poker players and all cardrooms in California. In some regions, straights and flushes are considered high hands, and the best
low poker hand is two-three-four-five-seven. M. WIESENBERG, FREE MONEY: HOW TO
WIN IN THE CARDROOMS OF CALIFORNIA 78

(1984).

28. A. H. MOREHEAD, supra note 25, at 117.
29. Id. at 123.
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in most California commercial cardrooms. 30

In the second variation, high-low poker, the player with the
highest hand splits the pot with the player who has the lowest
hand at the end of each game. High-low poker may be played
as stud or draw. Many players prefer high-low poker to high
or low poker because more players will get playable cards on
each deal, leading to more action,3 ' larger pots, and greater
excitement.3 2
The final variation is the relatively new hybrid game of
34
hold'em, 33 perhaps the most challenging poker game of all.
Neither draw nor stud, hold'em belongs to the family of poker
games known as spit-in-the-ocean,3 5 in which players are dealt
individual cards, but also share communal cards dealt face up
in the center of the table. In hold'em, each player is dealt two
"hole cards"36 followed by a betting round. After the players
bet, call, or fold, three communal cards, called the flop, are
placed face up in the middle of the table. Each player is entitled to combine one or more of these cards with their own in30. M. WIESENBERG, supra note 27, at 41-57.

31. "Action" is a term used to describe lively or active betting and gambling. Id.

at 232.
32. A. H. MOREHEAD, supra note 25, at 143.
33. Since 1970, hold'em has been the championship poker game played in the
World Series of Poker, the premier poker event held each year at Binion's Horseshoe Casino in Las Vegas. In 1987, 152 contestants paid the $10,000 entry fee to play
the tournament. The winner was Johnny Chan, who won $625,000 in the four day
championship event. Defending Champ Played in 3 Tournaments, WORLD SERIES OF
POKER MAGAZINE, Apr. 26, 1988, at 4.
34. See A. ALVAREZ, THE BIGGEST GAME IN TOwN 28 (1983): "'Hold'em is to stud

and draw what chess is to checkers,' Johnny Moss has said." Johnny Moss has won
the World Series of Poker three times. WORLD SERIES OF POKER MAGAZINE, Apr.
26, 1988, at 17. See also T. PRESTON & B. COX, PLAY POKER TO WIN 76 (1973):

I don't think you can find a game more filled with excitement, or one that
involves a greater element of luck, and yet demanding that you do some
damn smart figuring if you want to succeed as a hold'em player.
In hold'em, no hand is a mortal cinch to win until that last card falls. In
fact, what started as the best hand may end up being the worst because of
the many combinations possible in this intriguing game .... It's a simple

game to play, but a complex one to master.
Preston won the World Series of Poker in 1972. Id. at ix.
35. A. H. MOREHEAD, supra note 25, at 188:
The game now generally known as spit-in-the-ocean is actually a large family of games embracing a common essential feature: Each player combines
the cards dealt to him with one or more cards exposed on the table and thus
automatically made part of the hand of every player. This is not a new
feature in games of the poker family; on the contrary, it is quite ancient,
antedating the various games we know as "straight" poker.
36. Hole cards are the cards dealt face down to each player. Id. at 17.
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dividual two-card hand. After the flop, there is another
betting round, followed by the deal of a fourth and fifth communal card to the center of the table. There is a third and
then a final betting round after each of these last two cards
are dealt. The winner is the player who can create the best
hand by combining their hole cards with as many of the communal cards as they choose to use. 7
C. The Commercial Poker Industry
Unbeknownst to many Californians, a legal poker industry
thrives throughout the state. Commercial poker is big busi38
ness. More than 400 poker clubs operate in 170 jurisdictions.
Many clubs contain no more than one or two poker tables, but
the largest may have more than 100 poker tables under one
roof.39 Although it may be impossible to determine the profit-

ability of California cardrooms, the taxes they pay40 represent a
major source of revenue for some municipalities.
Until recently, California's licensed cardrooms permitted
41
their patrons to play just five variations of draw poker: high
draw, lowball, high-low split, high-low declare, 42 and jacks37. For descriptions of the game of hold'em, see PRESTON & Cox, supra note 34,
at 76-90; D. SPANIER, TOTAL POKER 98-99 (1977); C. ANDERSON & J. Fox, HOLD'EM
POKER FOR WINNERS 13-143 (1982).
38. Telephone interview with Michael Broderick, Supervising Deputy Attorney
General, Gaming Registration Program, Division of Law Enforcement, California
Department of Justice (Jan. 12, 1988).
39. Caro, Forwardto M. WEISENBERG, FREE MONEY: How TO WIN IN THE CARDROOMS OF CALIFORNIA xi (1984) [hereinafter Caro].
40. In 1987, the City of Bell Gardens reported that "[G]aming club fees represent
over fifty percent (50%) of the City's tax revenues" (Petition of the City of Bell
Gardens for leave to file Amicus Curiae Brief in Support of Petition for Rehearing
at 3, Sullivan v. Fox, 189 Cal. App. 3d 373, 235 Cal. Rptr. 5 (1st dist.) (No. A033205)
(1987)). In its budgetary Detail of Estimated Revenue, General Fund, the City projected annual Card Club Fees of $3,508,000. See id. at 3, Detail of Estimated Revenue. See also Lattin, More Than Poker Drawing Crowds Into Cardroom, San
Francisco Examiner, June 19, 1988, at A-18, col. 6. The City of Emeryville assesses a
four-and-one-half percent tax on cardroom gross receipts. In 1987, the Oaks Club
paid Emeryville $410,000 in taxes based on total revenues of more than $9 million.
See also Penn v. City of San Diego, 188 Cal. App. 3d 636, 638, 223 Cal. Rptr. 514
(1987). The Lady Luck Card Room in San Diego has gross annual revenues of between $450,000 and $500,000, and pays more than $86,000 in taxes each year. Id. at
638.
41. See M. WIESENBERG, supra note 27, at 59.
42. High-low declare is a rarely played variation in which the first player to act
after the deal looks at his cards and declares whether the hand is to be played high
or low. Id. at 100.
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back.43 Adhering to the Attorney General's interpretation of
Penal Code section 330, the playing of stud poker and hold'em
in the cardrooms was strictly forbidden. By the 1980's, however, mounting demand by players for legalized hold'em led
some cardrooms to challenge this interpretation.

II
The Law of Poker in California
Gambling at poker in California is governed by a combination of state and local regulations. While these rules can be
traced to the English common law and statutory approach to
gambling games, in California they have evolved in a highly
unusual manner.
A.

Antecedents: The English Common Law and Statutory
Approach to Gambling Games

Under the early English common law, as declared in the
Case of Monopolies,44 honest gambling at any game was lawful
and permissible. 45 The freedom to play gambling games per-

mitted by the common law was eroded by a series of statutes
aimed not so much at the games themselves, but at their consequences. Concern for national defense and preparation for
war appear to be at the root of the earliest English statutes
affecting gaming. As early as 1388, to protect the skills of
Britain's archers against the debilitating effects of excessive
gaming, servants and laborers were required to "have bows
and arrows and use the same the Sundays and holydays, and
43. In jacks-back, the game begins as jackpots (see R. FOSTER, supra note 9), but
if no player is able to open the pot with a pair of jacks or better, the hand converts
to lowball. M. WEISENBERG, supra note 27, at 101.
44. 77 Eng. Rep. 1260 (1603). The Court held that the Crown had no privilege to
limit the production or importation of playing cards to a single patent. Id. at 1264,
1265. Although gaming was related to the Case of Monopolies, the primary issue was
an unlawful restraint on liberty by the Crown. NAT'L INST. LAW ENFORCEMENT &
CRIM. JUST., LAW ENFORCEMENT ASSISTANCE ADMIN., U.S. DEP'T OF JUST., THE DEVELOPMENT OF THE LAW OF GAMBLING: 1776-1976 9 n.17 (1977) [hereinafter LAW OF

GAMBLING] (an invaluable presentation of the evolution of gambling law in England
and the United States). See R. POUND, THE DEVELOPMENT OF CONSTITUTIONAL
GUARANTEES OF LIBERTY 36-37 (1957).

45. Anyone caught cheating, however, in the course of gaming, could be indicted
and imprisoned for the offense. See W. COLDRIDGE & C. V. HAWKSFORD, supra note
1, at 43.
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leave all playing at tennis or football ... coits, dice, casting of
46
the stone, kails, and other such importune games."
It appears that these early statutes were not fully observed
by the citizenry.4 7 In 1541, Henry VIII secured passage of The
Bill for the maintainingArtillery and the debarringunlawful
Games prohibiting the maintenance of houses for unlawful
games. The bill also prohibited several classes of men from
playing any unlawful game, including "bowles, coyting, claysh,
cards, except at Christmas time in their mastennis, dice and
48
ters' homes.
Despite the 1541 statute, gambling flourished after the Restoration of the Stuart monarchy and the fall of the Puritan
Protectorate. 49 The new king, Charles II, loved the gambling
games he had learned while in exile in France, and brought
them into fashion among the aristocracy and the growing
46. 12 Rich. 2, ch. 6 (1388) (emphasis in original); LAW OF GAMBLING, supra note
44, at 4.
47. 33 Hen. 8, ch. 9, § 11 (1541).
48. Id. at § 16. According to Coldridge and Hawksford:
The Act then states that the good archers with which the kingdom had always been provided had acted not only as a defense against foreign enemies,
but also had made many places obedient, and that as people were too poor
to buy long bows on account of indulging in tennis play, bowles, coysh, and
other unlawful games, poverty, murders, and robberies had resulted.
W. COLDRIDGE & C. V. HAWKSFORD, supra note 1, at 46-47. Although operating a
gambling house was considered a public nuisance and was subject to suppression
under the common law, the 1541 act codified the common law prescriptions against
gaming houses
[A1ll common gaming houses, are nuisances in the eyes of the law, not only
because they are great temptations to idleness, but also because they are apt
to draw together great numbers of disorderly persons, which cannot but be
very inconvenient to the neighbourhood.
I. at 43 (quoting 1 HAWKINS PLEAS OF THE CROWN, ch. 75, § 4, at 228 (1728)). See
also 4 W. BLACKSTONE, COMMENTARIES 171:
being a kind of tacit confession that the company engaged therein do, in
[I]t
general, exceed the bounds of their respective fortunes and therefore they
cast lots to determine upon whom the ruin shall at present fall, that the rest
may be saved a little longer. But, taken in any light, it is an offence of the
most alarming nature tending by necessary consequence to promote public
idleness, theft and debauchery among those of a lower class; and, among
persons of a superior rank, it hath been frequently attended with the sudden ruin and desolation of antient and opulent families, an abandoned prostitution of every principle of honour and virtue, and too often hath ended in
self murder ....

Later statutes continued the policy against maintaining gambling houses. 25 Geo.
2, ch. 36, § 5 (1752); 28 Geo. 2, ch. 19 (1755). See also LAW OF GAMBLING, supra note
44, at 5, 22. See also Bryant v. Mead, 1 Cal. 441, 442 (1851).
49. LAW OF GAMBLING, supra note 44, at 11.
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merchant class upon his return to England." Within a few
years of his return in 1660, gambling, often for large stakes,
had become "a national pastime.

'5 1

Due to widespread cheat-

ing, a statute was passed in 1664 intended to curb the worst
abuses. 2 Contrary to the earlier statutes, the new act did not
prohibit the playing of certain games, but provided remedies
for the victims of cheating, fraud and usurious gambling debts
incurred during the playing of "Cards, Dice, Tables, Tennis,
Bowles, Kittles, Shovel-board

...

Cock-fighting, Horse-races,

Dog-matches, Foot-races, or other Pastimes . . . .,' To
strengthen the 1664 law, and better prevent the ruinous gambling losses sustained by members of the landed aristocracy,
Parliament passed in 1771 "An Act for the better preventing
of excessive and deceitful Gaming" (better known as the Statute of Anne).14 Like its predecessor, the Statute of Anne provided remedies for losers and victims of cheating at virtually
all games.

55

Particular gambling games were not prohibited until the
middle of the eighteenth century. Then, such games were proscribed because they "were unduly favourable to the promoters, or opened the way to fraud."5 6 Under George II, three
statutes prohibited specified games: in 1739, ace of hearts, pharaoh (faro), basset, and hazard were prohibited;5 7 in 1740, all
games involving dice, except backgammon, were outlawed; 8
and, in 1745, roulette was made illegal. 9 More than one hundred years later, this policy of attacking individual games as a
method of curbing perceived gambling excesses and evils was
adopted by the California Legislature.
50. Id. at 11-12.
51. Id. at 12. See also G.R. Blakey, Gaming, Lotteries, and Wagering: The PreRevolutionary Roots of the Law of Gambling, 16 RUTGERS L.J. 211, 219-22 (1985).
52. An Act Against Deceitful, Disorderly, and Excessive Gaming, 16 Car. 2, ch. 7
(1664).
53. Id. at § 2.
54. 9 Anne, ch. 14 (1710). See also LAW OF GAMBLING, supra note 44, at 15.
55. 9 Anne, ch. 14 §§ 1-5 (1710). See also LAW OF GAMBLING, supra note 44, at 1619.

56. LAW OF GAMBLING, supra note 44, at 21-22 (quoting ROYAL COMMISSION ON
LOTTERIES AND BETTING 1932-33, FINAL REPORT, CMD. No. 4341, at 8 (1934)).
57. 12 Geo. 2, ch. 28, §§ 2, 3 (1739).

58. 13 Geo. 2, ch. 19, § 9 (1740).
59. 18 Geo. 2, ch. 34, §§ 1,2 (1745).
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The Evolution of Penal Code Section 330

6
If a state
"[T]here is no constitutional right to gamble."
61 the fourmorals,
public
to
deems such conduct to be contrary
teenth amendment does not prevent states from exercising
their police power through legislation prohibiting or regulating gambling.6 2
Virtually since statehood, the California Legislature has followed the English common law and statutory approach by enacting a succession of statutes aimed, not at prohibiting all
63
per se, 64
forms of gambling games or holding them unlawful
but at containing the spread of gaming within prescribed limits. 65 Nearly one hundred years ago, the California Supreme
Court affirmed the power of the legislature to regulate gambling in California, holding that gambling is "demoralizing in
its tendencies, and therefore an evil which the law may right-

fully suppress ..

"66

60. Lewis v. United States, 348 U.S. 419, 423 (1954).
61. Ah Sin v. Whitman, 198 U.S. 500 (1904); Murphy v. California, 225 U.S. 623,
628 (1911); Booth v. Illinois, 184 U.S. 425 (1901) held:
A calling may not in itself be immoral, and yet the tendency of what is
generally or ordinarily or often done in pursuing that calling may be towards that which is admittedly immoral or pernicious. If, looking at all the
circumstances that attend, or which may ordinarily attend, the pursuit of a
particular calling, the State thinks that certain admitted evils cannot be successfully reached unless that calling be actually prohibited, the courts cannot interfere, unless, looking through mere forms and at the substance of
the matter, they can say that the statute enacted professedly to protect the
public morals has no real or substantial relation to that object, but is a clear,
unmistakable infringement of rights secured by the fundamental law.
Id. at 429.
62. Marvin v. Trout, 199 U.S. 212 (1905).
63. California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987).
64. Monterey Club v. Superior Court, 48 Cal. App. 2d 131, 148-49; 119 P.2d 349,
358 (1941).
65. Carrier v. Brannan, 3 Cal. 328, 329 (1853).
66. Ex Parte Tuttle, 91 Cal. 589, 591; 27 P. 933, 934 (1891). The Court opined:
Any practice of business the tendency of which, as shown by experience, is
to weaken or corrupt the morals of those who follow it, or to encourage
idleness instead of habits of industry, is a legitimate subject for regulation
or prohibition by the state; and that gambling, in the various modes in
which it is practiced, is thus demoralizing in its tendencies, and therefore an
evil which the law may rightfully suppress ....

Whether it shall entirely prohibit or only regulate by confining such practices within prescribed limits,-whether the law shall apply to every kind of
gambling, or only to those games or wagers in which evil effects appear with
greatest prominence,-must be determined primarily by the legislative department of the state, or of the municipality authorized to exercise this
great power... unless it clearly appears that a statute or ordinance ostensi-

HASTINGS COMM/ENT L. J.

[Vol. 11:95

The discovery of gold in 1849 transformed the mission outpost of San Francisco into a wide-open gateway for gold diggers from around the world. The sudden influx of thousands
of forty-niners, fresh off the boats and eager to strike it rich,
merged with the steady streams of returning miners loaded
down with gold dust, produced conditions that made San Francisco a first-class carnival of gambling, unrivaled by any other
American city west of the Mississippi. 67 Gambling in San
Francisco was "the amusement-the grand occupation of
6' 8
many classes-apparently the life and soul of the place.
69
Contemporary observers estimated that there were hundreds
of regularly established gambling halls and saloons to serve
the city's 25,000 inhabitants. °
Before the gold rush, the City of San Francisco permitted
gambling at licensed facilities. In 1848, however, the San
Francisco town council passed "stringent resolutions against
gambling" at one council meeting. At the next session, however, mindful of the revenues earned from gambling license
fees, the council repealed these resolutions. 71 The new California Legislature responded similarly to the explosion of
gambling activity after the gold rush when it prohibited "[a]ll
banking games,7 2 and games having a percentage,7 3 unless
bly enacted for this purpose has no real or substantial relation to these ob-

jects, and that the fundamental rights of the citizen are assailed under the
guise of a police regulation, the action of that department is conclusive.
Id. at 590-91. See also Mugler v. Kansas, 123 U.S. 623, 661 (1987); People v. Sullivan,
60 Cal. App. 2d 539, 543; 141 P.2d 230, 234 (1943).
67. See generally J. HITCHELL, A HISTORY OF THE CITY OF SAN FRANCISCO 235-37
(1878); J.W. BUEL, METROPOLITAN LIFE UNVEILED 256-57 (1882); BANCROFT, supra
note 11, at 696-721; S.D. WOODS, LIGHTS AND SHADOWS OF LIFE ON THE PACIFIC
COAST, 88-90 (1910); H. ASBURY, supra note 8, at 310-24.
68. F. SOULE, J.H. GISHON, & J. NISBET, THE ANNALS OF SAN FRANCISCO AND
HISTORY OF CALIFORNIA 248 (1855) [hereinafter SOULE].
69. Id.

70. H. ASBURY, supra note 8, at 312. The most popular gambling games of the
1850's were the banking games of monte, faro, roulette, rondo, rouge et noir and
vingt-un. See SOULE, supra note 68, at 248. Asbury reports that poker was not popular among forty-niners who were too impatient to gamble at any game slower than
the fast-paced banking games. See H. ASBURY, supra note 8, at 321.
71. BANCROFT, supra note 11, at 697-98.
72. The first California case to specify the legal elements of a banking game was
People v. Carroll, 80 Cal. 153, 22 P. 129 (1889), in which the court adopted a definition presented by an expert witness for the prosecution:
A banking game, as I understand it, is a game conducted by one or more
persons where there is a fund against which everybody has a right to bet,
the bank being responsible for the payment of all the funds, taking all that
is won, and paying out all that is lost. The fund which is provided for that
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purpose is generally called the bank, and the person who conducts it the
banker.
Id. at 157-58, 22 P. at 131. Accord In re Lowrie, 43 Cal. App. 564, 566-67, 185 P. 421,
421-22 (1919). The legal definition of a banking game has been refined recently in a
series of cases involving the ancient Chinese gambling game of pai gow, offered by
many California cardrooms. In pai gow, other than to act as the dealer, the house
does not participate in the playing of the game and the players do not bet against the
house. Instead, the bank rotates among the players who take turns acting as the
banker and staking the fund against which all other players bet. Whether this type
of arrangement constitutes a banking game condemned by Penal Code § 330 was
first considered by the court of appeal in Sullivan v. Fox, 189 Cal. App. 3d 673, 678,
235 Cal. Rptr. 5, 8 (1987). The court declared that a "[b]anking game has come to
have a fixed and accepted meaning: The 'house' or 'bank' is a participant in the
game, taking on all comers, paying all winners, and collecting from all losers." See
also Walker v. Meehan, 194 Cal. App. 3d 1290, 1297, 240 Cal. Rptr. 171, 175 (1987);
Huntington Park Club Corp. v. Co. of Los Angeles, 206 Cal. App. 3d 241, 250, 253 Cal.
Rptr. 408, 413 (1988). The Sullivan court remarked that the legislature adopted the
banking game test as a means of reaching "situations where the house is actually
involved in play, its status as the ultimate source and repository of funds dwarfing
that of all other participants in the game." 189 Cal. App. 3d at 679, 235 Cal. Rptr. at
8. Compare People v. Ambrose, 122 Cal. App. 2d Supp. 966, 970, 265 P.2d 191, 194
(1953) (collection of a rental fee for use of card tables and equipment did not constitute a banking game).
A different definition of a banking game is found in R. FOSTER, supra note 9, at
480, which describes banking games as "those in which one player [the banker] is
continually opposed to all the others." See also J. SCARNE, supra note 3, at 276:
"[So-called banking games are games in which the gambling establishment or one
player is continually opposed to all other players." According to Foster, there is a
distinct advantage in being the banker in a banking game:
The peculiarity about all percentage banking games is that no system, as a
system, will beat them. The mathematical expectation of loss is so nicely
adjusted to the probabilities of gain that the player must always get just a
little the worst of it if he will only play long enough.
R. FOSTER, supra note 9, at 481.
Researchers seeking a contemporary description of the nature of banking games
are advised to read H.H. Bancroft's report in his valuable history, CALIFORNIA INTER
POCuLA, supra note 11, at 700-02. Bancroft reprints an article on banking games
originally published in the Marysville Herald which appears to support Carroll and
its progeny, particularly as applied to the game of pai gow: "A banking game ... is
any kind of game played with cards, dice, or other device, in which one or more
persons risk their money in opposition to the multitude." Id. at 700.
73. 1851 Cal. Stat. ch. 8. It took more than 135 years for a California court to set
forth an explicit definition of a "percentage" game. Whether the game of paigow is a
banking or percentage game as prohibited by Penal Code § 330 was at issue in Sullivan v. Fox, 189 Cal. App. 3d 673, 235 Cal. Rptr. 5 (1987). The Sullivan court construed "the language in section 330 referring to percentage game as encompassing
any game of chance from which the house collects money calculated as a portion of
wagers made or sums won in play, exclusive of charges or fees for use of space and
facilities." Id. at 679, 235 Cal. Rptr. at 9. In another pai gow case that same year,
another panel from the First District adopted the Sullivan court's definition. See
Walker v. Meehan, 194 Cal. App. 3d 1290, 1297, 240 Cal. Rptr. 171, 175 (1987).
The Sullivan court articulated the Legislature's policy reasons for prohibiting percentage games by distinguishing such games from banking games:
Where the house is not directly participating in game play, it can still be
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played in a licensed gaming house.7 4 Specifically, the Act forbade the issuance of a license to play the games of "French
Monte," "Three Card Game," "Loop," "String Game," "Thimbles," or "Lottery. 715 Apparently, these were not considered
true gambling games, but tricks involving sleight of hand or
.outright fraud.76 As in San Francisco, the new law required
gambling house operators to pay a license fee. Failure to pay
was a misdemeanor punishable by a fine of not more than
$1,000 or imprisonment for three to six months. 8
Articulating the legislative intent behind this new statute,
the California Supreme Court in Carrierv. Brannan 9 stated:
"The Legislature, finding a thirst for play so universally prevalent throughout the State, and despairing of suppressing it
involved if it collects a percentage from the game .... Regardless of the
precise formula employed, the house benefits. The house has no interest in
the outcome of play, but it is... in the enviable position of obtaining profit
without incurring risk of loss from the actual play.
189 Cal. App. 3d at 679, 235 Cal. Rptr. at 8.
Despite the decisions reached in Sullivan and Walker, a Los Angeles superior
court ruled that pai gow was neither a banking nor a percentage game and that
§ 330's prohibition of percentage games was unconstitutionally vague. Statement of
Intended Decision at 5, Huntington Park Club Corp. v. City of Huntington Park, No.
C 527 544 (L.A. Co. Super. Ct. 1987). After a six day trial, the court concluded that
the evidence presented showed that a percentage game is one "inwhich the house
participates as a player, has an advantage over the other players, obtained by advantageous rules or by cheating or both. The percentage (or percentage advantage) is
usually obtained by paying less than full odds." Id. at 3-4. In pai gow, by contrast,
although the house collects a rental fee from the winnings of players, the court
found that "the house does not play, does not cheat and does not pay less than full
odds." Id. at 4. Since the house has "no interest in the outcome of the game or in
who wins or loses .... [tihis cures the evil which concerned the Legislature. Gam-

blers lose to each other-not the house-and the money stays in the community."
Id. The court of appeals, however, adopted the Sullivan court's definition of a percentage game and reversed the trial court's judgment on the contitutional issue.
Huntington Park Club Corp. v. Co. of Los Angeles, 206 Cal. App. 3d 241, 246-48, 253
Cal. Rptr. 408, 413-14 (1988).
74. 1851 Cal. Stat. § 1.
75. Id. at § 4.
76. See Judgment Granting Declaratory Relief, Huntington Park Club Corp.,
Nos. C 550 991 and C 603 199 (L.A. Co. Super. Ct. 1987).
77. 1851 Cal. Stat. §§ 2, 3.
78. Id. at § 1. In People v. Raynes, 3 Cal. 366 (1853), the Court held that an
action brought to recover an unpaid license fee could not be maintained as:
the statute re-enacts the common law, in making this evil occupation a misdemeanor, punishable by fine and imprisonment, and the license is proposed
as a sort of compromise for the offence, doubtless with the hope of regulating and thereby diminishing the bad influence of a vice which it is impossible to suppress.
Id.
79. 3 Cal. 328 (1853).
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entirely, have attempted to control it within certain bounds,
by imposing restrictions and burdens upon persons carrying on
this kind of business.

'8'

The handsome revenues generated by

the stiff license fees extracted from 8the gambling houses may
have also influenced the legislature. '

The era of public gambling in San Francisco and the rest of
California began to close when the legislature repealed the licensing act and passed "An Act to Suppress Gaming" in 1855.82
The new law repealed the prohibition against percentage
games but made it unlawful for any person to "open or cause
to be opened, any gaming bank or game of chance.., in any
Violations were pun-

house or other place whatsoever ....

ishable by a fine of $100 to $500 for the first offense, and twice
that amount for each subsequent offense.84
This act was replaced by a tougher statute85 which marked a
return to the English approach of prohibiting specific enumerated games. Instead of generally outlawing "games of chance,"
the legislature made it a felony to "deal, play, carry on,
open, or cause to be opened

.

.

.

any game of faro,86

80. Id. at 329.
81. BANCROFT, supra note 11, at 698. See also H. ASBURY, supra note 8, at 320.
Section 3 of the 1851 Act required San Francisco and Sacramento gambling houses to
pay a license fee of between $1,000 and $1,500 for each three month period. In all
other counties, a license cost $35 a month for each table used for gaming purposes.
1851 Cal. Stat. ch. 8, § 2.
82. 1855 Cal. Stat. ch. 103.
83. Id. at § 1.
84. Id.
85. 1857 Cal. Stat. ch. 230.
86. Faro, sometimes known as Pharaoh, a banking game played with cards, was
the most popular gambling game in America until the latter nineteenth century
when statutory prohibitions and the rise of poker led to its decline. Simply described, in faro, "[t]he dealer and his antagonist stake equal sums of money, each
upon a certain card; another pack is dealt off alternately, one to the dealer, one to
the player, until the card bet upon comes out; the side to which it falls wins the
money staked." State v. Smith, (2 Yer.) Tenn. 272, 281-82 (1829).
According to H. ASBURY, supra note 8, at 10-12:
In the hands of a square dealer, Faro as played in the United States ...was
the fairest banking game ever devised. In no other was the percentage
against the player so small.... But an honest game has always been a great
rarity; Faro was a cheating business almost from the time of its invention.
See generally R. FOSTER, supra note 9, at 493-98; H. CHAFETZ, PLAY THE DEVIL: A
HISTORY OF GAMBLING IN THE UNITED STATES FROM 1492 TO 1955 52 (1960); 0.
JACOBY & A. MOREHEAD, THE FIRESIDE BOOK OF CARDS 234-64 (1957).
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monte,87 roulette, 8 lansquenet, $9 rouge et noir, 90 or any bank-

ing game played with cards, [or] dice ...

for money, checks,

87. Also known as Spanish monte and monte bank, monte is a banking game
played with a forty-card deck which can be played in two ways: the players can take
turns acting as the bank and dealer by staking a wager against which the other players can bet, and the house provides an assistant to deal for the banker and take a
percentage of the winnings as a service charge; or the house can act as the banker in
every game. In monte, four cards are placed face-up on the table to form the initial
layout and the players bet whether the next cards dealt off the deck will match any
of the cards on the layout. See generally R. FOSTER, supra note 9, at 506; J. SCARNE,
supra note 3, at 310; H. ASBURY, supra note 8, at 38-39, 54-56; State v. Reuter, 148
La. 245, 86 So. 782 (1921).
88. Roulette is a banking game played on a roulette wheel: the wheel is divided
into 38 (American) or 37 (European) slots, non-consecutively numbered from 1-36,
alternately colored red or black. In addition, there is a green single-zero and, in the
American version, a green double-zero slot. When the wheel is turned, a small ball
is thrown in the opposite direction so that it runs along a rim above the wheel until
it loses momentum and falls into one of the slots. Before each spin, players bet
whether the ball will fall into a red, black, odd or even slot, or into a specific numbered slot. The house advantage is determined by the odds at which it pays off the
winning bets; the house always wins when the ball falls into the single-zero and
double-zero slots, yet these slots are included in the calculation of the pay-off odds.
For example, on a 38-slot American roulette wheel, the true odds of hitting a particular slot are 37-1, yet the house pays only 35-1. "In all likelihood gaming places have
won more money by means of the wheel than by any other method of play ever
devised, for the percentage in favor of the bank is fixed and immutable, and it is
virtually impossible for a Roulette wheel to lose in the long run." H. ASBURY, supra
note 8, at 49; see also R. FOSTER, supra note 9, at 500-03.
89. Lansquenet is:
[A] banking game for any number of players, with a pack of fifty-two cards.
After the pack has been shuffled and cut, the dealer lays off two cards, face
up for "hand cards." He then deals a card for himself and one for the players, also face up. If either of these is of the same denomination as either of
the hand cards, it must be placed with them, and another card dealt; because all bets must be made on single cards.
Having two cards, one for the players and one for himself, the banker
turns up cards one at a time. If he draws the same denomination as the
players' card, he wins all the bets upon it. If he draws his own denomination, he loses all bets upon the other card. If he draws a card that matches
neither, and is not in the hand cards, it is placed on the table, and the players can bet upon it.
As soon as the players' card is matched, the banker withdraws both cards,
but he cannot withdraw his own card. All cards matching the hand cards
must be placed with them.
R. FOSTER, supra note 9, at 507.
90. Rouge et noir is a banking game in which any number of persons may bet
against the bank, placing their bets on either a red or black diamond built into the
table. After the players make their bets, the croupier, dealing for black first,
turns up cards one by one, announcing their total pip value each time, until
he reaches or passes 31. Court cards and Tens count 10 each, the ace and all
others for their face value. Having reached or passed 31 for black, the red is
dealt for in the same manner, and whichever colour most closely approaches 31, wins ....

[I]f the same number is reached for both colours, it is
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credit, or anything of value . .. .,9I The effect of this legislation was to permit the playing of any game not specifically
prohibited by name or conducted as a banking game. The punishment for operating one of these games, whether as owner
or employee, was severe: up to two years in state prison and a
93
fine of up to five thousand dollars.9 2 A conviction for merely
94
playing one of these banking games was still a misdemeanor.
Three years later, the penalty for operating a prohibited
96
95
game was reduced to a misdemeanor and the game of rondo
was added to the list of prohibited games. Perhaps because
97
law enforcement against violators of these statutes was lax,
called a refait ....

If the refait happens to be exactly 31, however, the bank

wins half the money on the table ....
Id. at 498-99.
91. 1859 Cal. Stat. ch. 230, § 1.
92. Id.
93. Section 4 of the 1855 Act required the District Attorneys of each county to
prosecute all offenses against the Act and to file quarterly reports with the local
Board of Supervisors listing the names of all persons convicted and fined. 1855 Cal.
Stat. ch. 103, § 4. Law enforcement against gambling was lax and erratic during this
period. See H. ASBURY, supra note 8, at 321.
94. 1855 Cal. Stat. ch. 103, § 2.
95. 1860 Cal. Stat. ch. 99. According to H. ASBURY, supra note 8, at 313, 321, the
statute was repealed as a result of effective lobbying in Sacramento by Colonel Jack
Gamble, the owner of the Parker House, one of the best known gambling houses in
San Francisco. Id.
96. Also known as rondeau:
[t]his game is played on a pocket billiard table. The banker asks for bets on
the inside and outside, and the amounts staked on each side must balance.
So long as they do not balance, the banker must ask for what he wants:
"Give me fourteen dollars on the outside to make the game," etc. As soon
as the amounts balance, and no more bets are offered, the banker says:
"
"Roll, the game is made ....
A round stick, about a foot long, is placed behind nine small ivory balls.
Any person may roll. He takes his stand at one corner of the table and rolls
the balls across the table to the pocket diagonally opposite him. At least
one ball must go into the pocket and one must be left out, or they must be
rolled over again. The number of balls left outside the pocket, odd or even,
decides whether the inside or outside bets win; and after the banker has
deducted his ten per cent, the players who have backed the winning side get
their money.
R. FOSTER, supra note 9, at 505-06.
There appears to be some doubt that rondo is always played as a banking game.
As described by Foster, the players do not actually bet against the banker. Instead,
the banker coordinates the game for the gamblers, and takes a percentage of the
money bet for his services. Id.
97.

The law against gambling in San Francisco is a farce ....

With one

hundred and fifty Chinese gambling dens in the city, and perhaps a much
larger number presided over by the Caucasian of different nationalities, and
a law to strictly prohibit gambling-with this combination harmoniously ex-
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the legislature also amended the statute to impose a misdemeanor penalty on any sheriff, chief of police, police officer or
district attorney who refused or wilfully neglected to prosecute offenders.9"
In 1885, the legislature amended section 33099 to prohibit
0 2
10
1
five additional games: tan, ' fan-tan, ' stud-horse poker,
seven-and-a-half, 0 3 twenty-one, 04 and all "percentage games."
isting in a city no larger than San Francisco-this is an example of consistent inconsistency that seldom occurs more than once in a decade.

B.E.

LLOYD, LIGHTS AND SHADES IN SAN FRANCISCO

205 (1876).

98. 1863 Cal. Stat. ch. 446.
99. 1885 Cal. Stat. ch. 145. When the Penal Code was enacted in 1872, section 330
incorporated the list of games prohibited by the 1860 Act. 1872 Cal. Stat. ch. 278.
100. In the game of tan, also known as tan-tan, or fan-tan, the banker, who may
be the house or a player who is willing to put up the largest stake, spills a handful of
beans, coins, buttons or other similar objects onto the table. Each player places a bet
onto one of the corners of an oblong card upon which the corners have been marked
in rotation from one to four. The banker takes away four beans at a time from the
pile on the table until there are four or less remaining. The players who bet on four
win if there are four beans left; those who bet on three win if there are three beans
left, and so on. The banker pays off the winners at three-to-one odds. See R. FOSTER, supra note 9, at 492-93. Fan-tan is described as "apparently the fairest of all
banking games, there being absolutely no percentage in favour of .the banker except
that the players have to do the guessing." Id. at 492. But see In re Lee Tong, 18 F.
253, 256 (1883) for a somewhat different description of the game. In this version, the
house collects seven percent of the money won by the players.
101. See supra note 100.
102. See supra notes 19-25 and accompanying text and irnfra note 107.
103. The only description of the game of seven-and-a-half found by the author is
in the Declaration of I. Nelson Rose, Tibbetts v. Van De Kamp, No. 634742-2 (Alameda Co. Super. Ct. 1988). According to Rose:
The game of seven-and-a-half is a simplified version of twenty-one, and may
be the Italian forerunner of blackjack. A forty-card deck is used, the 8s, 9s
and 10s are removed from the fifty-two card deck. Face cards count onehalf, all other cards count their face value. The object is to get closer than
your opponent to seven and one-half without going over. The house acts as
the banker and takes on all players head-to-head. The house's advantage, as
in blackjack, is that the player has to act first; if the player goes over seven
and one-half he loses, regardless of whether the dealer later goes over
himself.
Id. at 12-13.
104. Also known as blackjack or vingt-et-un. Twenty-one (vingt-et-un) is a banking game played with cards in which the house or one of the players acts as the
bank. Each player bets individually against the dealer/banker. Whoever's card values add up closest to twenty-one points, without exceeding that number, is the winner. Aces are worth one or eleven points, face cards are worth ten points, and all
other cards are worth face value. Each player is dealt two cards to start. After examining their hands to see if they have made a "natural" twenty-one (blackjack), the
players are allowed to take additional cards or stand pat. If a player draws cards,
and goes over twenty-one points, the player's bet is lost to the banker. After each
player has completed his or her turn, the dealer must draw or stand pat. If the
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Possibly in response to a Californa Supreme Court ruling
which held that "[t]he person who bets at a banking game cannot be said to play the game, within the meaning" of section
330,105 the legislature also added a new clause making it illegal
for players to gamble at the prohibited games conducted by
10 6
The legislagambling game operators and their employees.
games in
prohibited
of
list
the
to
addition
ture made its final
0 7 in 1891.108 Section
section 330 when it added "hokey-pokey"'
10 9
330 has not been substantially amended since this addition.
Under section 330, draw poker is legal in California.
Although section 330 expressly prohibits gambling at twelve
specific games, including stud-horse poker, the legislature did
not bar the game of draw poker.1 1 0 As stated by the California
Supreme Court in the 1895 case of Ex ParteMeyer,"' "[p]oker,
played for money, however objectionable in fact, is, in the eyes
of the law, as innocent as chess, or any game played for simple
2 Thus, when not played as a "banking or
recreation....
dealer exceeds twenty-one points, the players with hand values of twenty-one or less
win. (In most casinos, the rules of the house require the dealer to draw cards if the
dealer's total point value is less than 17 points, and to stand pat if the point total is
17 or more. There are a wide variety of house rules for betting and drawing cards in
blackjack as played in casinos in Nevada and Atlantic City.) R. FOSTER, supra note
9, at 481-83.
105. Ex Parte Ah Yem, 53 Cal. 246 (1878).
106. The new clause stated that "every person who plays or bets at or against any
of said prohibited game or games, is guilty of a misdemeanor." 1885 Cal. Stat. ch.
145, § 1.
107. By all accounts, hokey-pokey was a four card version of stud-horse poker.
See supra notes 23-25 and accompanying text. See also 9 Cal. Op. Att'y Gen. 108-09
(1947):
[T]he term "hokey pokey" is not one which can be defined by consulting
any standard reference work. Exhaustive research has failed to disclose any
reference to it as a game in any legal decisions, any dictionary, any encyclopedia, or any standard book on card games.... As we understand this usage, "hokey pokey" is identical with "four-card hokey," and is in substance
"stud-poker" played with four instead of five-card hands.
108. 1891 Cal. Stat. ch. 62, § 1.
109. In 1983, the maximum fine was increased from $500 to $1000. 1983 Cal. Stat.
ch. 1092, § 267 (operative January 1, 1984).
110. In re Hubbard, 62 Cal. 2d 119, 126, 396 P.2d 809, 812-14 (1964).
111. 5 Cal. Unrep. 64, 40 P. 953 (1895).
112. Id. at 64, 40 P. at 954. The court's use of the generic term "poker" suggests a
judicial perception that "stud-horse poker" is not a variation of the game of poker.
See also Cal. Op. Att'y Gen. 183 (1937).
It has long been held that gambling for money is permitted absent statutory
prohibitions. "Playing at any game, even for money, is not of itself an offense at
common law. The offense, if any, must be created by statute, and can only be punished as the statute directs." United States v. Willis, 1 Cranch C.C. 511, 28 F. Cas.
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percentage" game," 3 draw poker games may be lawfully
played unless properly forbidden by local ordinance." 4
The legality of non-draw poker games, though, is far from
certain. The primary issue is whether the prohibitions against
stud-horse poker extend beyond the game of five card stud to
include all non-draw poker games. It is clear that the question
of a particular gambling game's legality or illegality is an issue
of law,1" 5 while the question of whether an accused is guilty of
playing an illegal game is an issue of fact." 6 Thus, in a prosecution for violation of section 330, the prosecutor must prove
the elements of the prohibited game as defined by the
court.117 It is also clear that "when a prohibited game is
played in all other respects in the usual way, and according to
its established rules, the purpose of the law cannot be
thwarted by the simple devise of playing it with one or two
cards less than the number usually employed."' 1 8 The prob698 (1808); Monterey Club v. Superior Court, 48 Cal. App. 2d 131, 148, 119 P.2d 349,
358 (1941). In a related context, though, it has been held that the playing of permitted games for money is "contrary to good morals" as stipulated by the provisions in
section 1667 of the Civil Code. See Lavick v. Nitzberg, 83 Cal. App. 2d 381, 188 P.2d
758 (1948); Tokar v. Redman, 138 Cal. App. 2d 350, 291 P.2d 987 (1956). In Lavick and
Tokar, suits were brought to recover gambling debts; both courts refused to enforce
contracts founded upon gambling consideration. See also Bryant v. Mead, 1 Cal. 441
(1851); Carrier v. Brannan, 3 Cal. 328 (1853).
113. In 1947, the California Attorney General noted that if draw poker was to be
"played in such a manner as to become a banking or percentage game," it would be
unlawful. 9 Cal. Op. Att'y Gen. 108 (1947). This opinion squares with the court's
statement in Ambrose that poker is not a banking game. People v. Ambrose, 122 Cal.
App. 2d Supp. 966, 265 P.2d 191 (1953). To the author's knowledge, the game of poker
has never been played as a banking game, and by its very nature cannot be played in
such a manner. Whether poker may be played as a percentage game may be determined in the current litigation involving the Chinese game of pai gow. See Statement of Intended Decision, Huntington Park Club Corp. v. City of Huntington Park,
No. C 527 544 (L.A. Co. Super. Ct. 1987).
114. The Meyer court also ruled that visiting a poker room was not unlawful, in
contrast to the clear illegality of visiting a place where the prohibited game of faro
was played: "The difference between the two places is just exactly as broad as the
difference between legality and illegality, or, in other words, since we have none but
statutory crimes, it is as broad as the difference between guilt and innocence." Ex
Parte Meyer, 5 Cal. Unrep. 64, 64, 40 P. 953, 954 (1895).
115. Walker v. Meehan, 194 Cal. App. 3d 1290, 1301, 240 Cal. Rptr. 171, 177-78
(1987); Sullivan v. Fox, 189 Cal. App. 3d 673, 678, 235 Cal. Rptr. 5, 8 (1987); People v.
Carroll, 80 Cal. 153, 157, 22 P. 129, 130-31 (1889). But see In re Benson, 172 Cal. App.
3d 532, 537, 218 Cal. Rptr. 384, 387 (1985) ("The question of defining the prohibited
games is one of fact, an issue for the jury." Id.).
116. Meehan, 194 Cal. App. 3d at 1301, 240 Cal. Rptr. at 177-78; Benson, 172 Cal.
App. 3d at 537, 218 Cal. Rptr. at 387.
117. People v. Gossett, 93 Cal. 641, 643, 29 P. 246, 246 (1892).
118. Id. at 643, 29 P. at 246.
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lem for the courts is deciding whether non-draw poker games
like hold'em and seven card stud are no more than slight variations designed to evade the prohibition against five card studhorse poker. This topic will be considered in detail in Parts III
and IV of this Note.
C. The Gaming Registration Act
In 1983, the California Legislature passed the Gaming Registration Act' 19 which provides a regulatory scheme for all gaming establishments. 120 The legislation was intended to give the
state "concurrent jurisdiction with local governments over
gaming establishments ...

and to provide uniform, minimum

regulation of the operation of those establishments through
registration by the Attorney General of those who own or
manage gaming clubs."'' The Act requires the Attorney General to develop and adopt rules and regulations 122 for the administration and enforcement of the statute, 23 and provides
that no person can own or operate a gaming club without first
obtaining a valid registration from the Attorney General. 24
To obtain or renew a valid registration, each applicant must
pay a fee 1 25 and submit information pertaining to the appli-

cant's financial interest in the club, including the names of all
other owners or investors. 126 The statute also provides ten
grounds for revocation or suspension of registration, including
violations of state gambling regulations, such as Penal Code
section 300.127 For instance, if a club owner were to be convicted of playing stud-horse poker, the club's license would be
subject to revocation or suspension.
119. 1983 Cal. Stat. ch. 721, § 2, operative July 1, 1984 (CAL. Bus. & PROF. CODE
§§ 19800-19810 (West 1984)).
120. See generally Fendrich v. Van De Kamp, 182 Cal. App. 3d 246, 227 Cal. Rptr.
262 (1986) (The court held that the overall regulatory scheme created by the Gaming
Registration Act was a proper exercise of the state's interest in regulating gaming

establishments, despite the fact that certain provisions of the Act violated licensee's
rights of privacy.).
121. CAL. Bus. & PROF. CODE § 19801 (West 1984).
122. CAL. ADMIN. CODE tit. xi, chap. i, subchap. vi (Gaming Registration) (West
1984).
123. CAL. Bus. & PROF. CODE § 19803 (West 1984).

124.
125.
126.
127.

Id. at § 19805.
Id. at § 19808.
CAL. ADMIN. CODE tit. xi, chap. i, subchap. vi, § 601(b) (West 1984).
CAL. Bus. & PROF. CODE § 19810(a)(2) (West 1984).
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Municipal Authority to Regulate Poker

Commercial cardroom gambling is subject to county and
municipal regulation in California. The California Constitution provides that "[a] county or city may make and enforce
within its limits all local, police, sanitary, and other ordinances
and regulations not in conflict with general laws."1 2
It has long been settled that "[t]he control of gambling activities is a matter concerning which local governments possess
power to enact and enforce local regulations not in conflict
with general laws, for the purpose of supplementing those
laws." '29 As long as it does not duplicate the Code's prohibitions against the twelve specific games, or any banking and
percentage games, and local law enforcement officials do not
attempt to apply it to the games prohibited by section 330, a
local ordinance is not likely to be pre-empted by the state
regulations. 130
In the early case of In re Murphy, 3 ' the petitioner challenged a Vallejo, California, ordinance which made it unlawful
to play "any game played with cards, dice or any device for
money."' 3 2 The petitioner was convicted for playing the game
of keno, a game not prohibited by section 330. Arguing that
keno is a percentage game, and therefore unlawful under section 330, the petitioner asserted that the local ordinance unlawfully conflicted with a general law of the state. The
California Supreme Court rejected this argument and found
that the petitioner failed to show that keno is a percentage
game within the meaning of section 330. Side-stepping the
main issue, the Murphy court finessed the apparent conflict
between state and local law by simply ruling that the twelve
128. CAL. CONST. art. XI, § 7 (added June 2, 1970). This section is based on former article XI, § 11, which provided: "Any county, city, town, or township may
make and enforce within its limits all such local, police, sanitary, and other regulations as are not in conflict with general laws." All California cases dealing with
municipal regulation of gambling prior to 1970 refer to this former provision.
129. In re Portnoy, 21 Cal. 2d 237, 239, 131 P.2d 1, 2 (1942). Since 1900, the California Supreme Court has held that local governments are competent to prohibit
gambling games not forbidden by § 330 of the Penal Code. In re Murphy, 128 Cal.
29, 30, 60 P. 465, 465 (1900). See also Sternall v. Strand, 76 Cal. App. 2d 432, 172 P.2d
809 (1946); In re Farrant, 181 Cal. App. 2d 231, 5 Cal. Rptr. 171 (1960); In re Hubbard,
62 Cal. 2d 119, 396 P.2d 809, 41 Cal. Rptr. 393 (1964).
130. Remmer v. Municipal Court, 90 Cal. App. 2d 854, 856, 204 P.2d 92, 94 (1949);
,see also Portnoy, 21 Cal. 2d at 237, 131 P.2d at 1.
131. 128 Cal. 29, 60 P. 465 (1900).
132. Id. at 30, 60 P. at 465.
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games condemned by section 330 were not among those con33 Therefore, "[s]ince it was
demned by Vallejo's ordinance.'
competent for the city, by ordinance, to prohibit all games not
denounced by the statute, lack of jurisdiction is not made to
appear.

1 34

Since Murphy, California courts generally have been unwilling to overturn local gambling ordinances without clear duplication of state law.13 5 In the leading case on the subject, In re
Hubbard,3 6 the supreme court explicitly rejected the contention that the entire field of gambling had been pre-empted by
state law. In Hubbard, local officials prosecuted cardroom operators for conducting the game of panguingui within city limits in violation of a Long Beach ordinance prohibiting
37 Relying on Murphy,
gambling at "any game of chance....,,
the court easily dispensed with the claim that the ordinance
was in conflict with section 330 of the Penal Code. Noting that
panguingue is neither one of the twelve enumerated games
nor a banking or percentage game, the court declared that as
the ordinance was not in
applied to the game of 3panguingue,
8
law.
conflict with state
Defendants fared no better with their assertion that the ordinance was void because the state legislature had pre-empted
the field of gambling. To demonstrate that the state had not
intended to occupy fully the field, the court identified several
forms of gambling which the general laws do not regulate or
133. Id. at 31, 60 P. at 466.
134. Id. at 30, 60 P. at 465.
135. See, e.g., Ex Parte McClain, 134 Cal. 110, 66 P. 69 (1901); Remmer v. Municipal Court, 90 Cal. App. 2d 854, 204 P.2d 92 (1949) (When applied to games not prohibited by Penal Code § 330, such as draw poker, a local ordinance prohibiting all
gambling is valid.); In re Hubbard, 62 Cal. 2d 119, 396 P.2d 809 (1964) (The court held
that a city ordinance forbidding the playing of any "game of chance" was not in
conflict with Penal Code § 330.). But see Portnoy, 21 Cal. 2d at 131, 131 P.2d 1. (A

Riverside County ordinance duplicating Penal Code §§ 330a and 331 was held unconstitutional because "[n]othing less than a complete rewriting. . . could make it conId. at 242, 131 P.2d at 3.).
sistent with the provisions of the Penal Code ....
136. 62 Cal. 2d 119, 396 P.2d 809, 41 Cal. Rptr. 393 (1964).
137. Id. at 121 n.1, 396 P.2d at 810 n.1, 41 Cal. Rptr. at 394 n.1. The supreme court
has distinguished between games of skill and games of chance:
It is the character of the game rather than a particular player's skill or lack
of it that determines whether the game is one of chance or skill. The test is
not whether the game contains an element of chance or an element of skill
but which of them is the dominating factor in determining the result of the
game.
In re Allen, 59 Cal. 2d 5, 6, 377 P.2d 280, 281, 27 Cal. Rptr. 168, 169 (1962).
138. Hubbard, 62 Cal. 2d at 124-25, 396 P.2d at 812-13, 41 Cal. Rptr. at 396-97.

HASTINGS COMM/ENT L. J.

prohibit.13

9

[Vol. 11:95

For example, the court noted that draw poker is

usually left to local regulation.14 °
Although the court's holding on this point disposed of the
case, the court took the opportunity presented in Hubbard to
clarify the state constitutional provision allowing chartered
cities to "make and enforce all laws and regulations in respect
to municipal affairs. ... ""

The court announced a new stan-

dard for determining whether a particular subject, like gambling, "is of such statewide concern as to prevent it from being
considered a municipal affair.'

42

The court stated:

chartered counties and cities have full power to legislate in
regard to municipal affairs unless: (1) the subject matter has
been so fully and completely covered by general law as to
clearly indicate that it has become exclusively a matter of
state concern; (2) the subject matter has been partially covered by general law couched in such terms as to indicate
clearly that a paramount state concern will not tolerate further or additional local action; or (3) the subject matter has
been partially covered by general law, and the subject matter
is of such a nature that the adverse effect of a local ordinance
on the transient citizens of143the state outweighs the possible
benefit to the municipality.

Applying this new standard to the facts of Hubbard, the
court found that gambling had not been completely covered by
the general law, and was not partially covered by the state law
in terms indicating a clear state concern that local governments should not regulate games of chance. The court also
found that local regulation of gaming was not likely to adversely effect transient citizens of the state. 44 As a result, the
ordinance was upheld and whatever doubt remained about local government's ability to regulate gaming as a municipal af1 45
fair was dispelled.

139. Id. at 125-26, 396 P.2d at 813, 41 Cal. Rptr. at 397.
140. Id. at 125, 396 P.2d at 813, 41 Cal. Rptr. at 397.
141. Id. at 127, 396 P.2d at 814, 41 Cal. Rptr. at 398 (quoting CAL. CONST. art. XI,
§ 60).

142. Id. at 127-28, 396 P.2d at 814, 41 Cal. Rptr. at 398.
143. Id.
144. Id.
145. See Note, Municipal Corporations: Gambling Ordinance Held Valid as

ProperSubject for Municipal Regulation in a Field Not Occupied by State Legislation -

In re Hubbard, 53 CALIF. L. REV. 902 (1965). For a pre-Hubbard discussion of

this issue, see Comment, The State v. The City: A Study in Pre-Emption, 36 S. CAL.
L. REV. 430, 439 (1963).
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Even before Hubbard, California courts had affirmed the
authority of local governments to permit or prohibit the playing of poker within their city or county limits. The power of
cities to license poker cardrooms was settled in the 1949 case
of Monterey Club v. Superior Court.1 46 In Monterey Club, an
ordinance of the City of Gardena provided for the licensing of
draw poker tables used by the public. 147 The petitioner was a
holder of such a license authorizing him to operate card tables
for draw poker and low ball. 148 The license further authorized
the petitioner to charge players "rent" each half hour for use
of the facilities.

149

The District Attorney of Los Angeles County filed a complaint against the club for conducting gambling games alleged
to be a public nuisance. 150 The district attorney sought a permanent injunction restraining the petitioners from operating
future poker games, and a declaration that such games constitute a public nuisance. Upon filing of the complaint, the district attorney also secured a temporary restraining order and
an order to show cause. 51 In response, the petitioners submitted numerous affidavits of club officials and members, various
Gardena public officials, and local business figures denying
that the club was disorderly, dissolute, immoral or injurious to
the public health.1 52 Following the hearing to show cause, the
club filed a petition for a writ of prohibition to prevent the
superior court from enforcing the provisions of the temporary
injunction pendente lite.'53
The court granted the writ, and declared that "[g]ambling is
neither unlawful per se nor a public nuisance per se in California."' 54 This holding followed the supreme court's decision of
146. 48 Cal. App. 2d 131, 119 P.2d 349 (1941).
147. Id. at 135-36, 119 P.2d at 351.
148. Id. at 136-37, 119 P.2d at 352.
149. Id. at 139, 119 P.2d at 353.
150. Id. at 138, 119 P.2d at 353. The county alleged that the existence of the
games was:
injurious to the health of the people ... for the reason that it tends to and
does in fact debase and corrupt the public morals, encourage idle and dissolute habits, draws together great numbers of disorderly persons .. .and is
thereby injurious to health, indecent and offensive to the senses, and impairs the free enjoyment of life.

Id.
151.
152.
153.
154.

Id.
Id.
Id.
Id.

at
at
at
at

139, 119 P.2d at
139-40, 119 P.2d
133-34, 119 P.2d
148, 119 P.2d at

353.
at 353.
at 350.
358.
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the previous year in People v. Lim,'55 in which it was held that
the legislature, not the courts, should establish the standards
of public morality. 156 The Monterey Club court noted the district attorney's "utter failure of proof" on the alleged public
nuisance caused by the petitioner's cardroom. 15 7 More importantly, the court found that neither playing draw poker, nor
maintaining a place where draw poker is played, is a crime
under Penal Code section 330. "Whatever games may have
been outlawed by the common law, the statutes of this state
have undertaken to enumerate and define those games the
playing of which is unlawful, and draw poker is not one of
them."' 58 Therefore, "it follows that the city of Gardena was
authorized to license and regulate the operations of such pastime . . . and no action can be maintained in law or equity

against one operating a business authorized by statute or ordinance upon the claim that such enterprise or business is a public nuisance."' 159

The power of cities to prohibit poker cardrooms was affirmed in 1949 in the case of Remmer v. Municipal Court.60 In
Remmer, the petitioners were arrested for operating a draw
poker and draw low-ball poker cardroom in violation of a San
Francisco ordinance that made it illegal for "any person to
keep or maintain, or visit, or to contribute to the support of
any house or place where gambling is carried on or conducted .. ."161 Seeking injunctive relief, petitioners first chal-

lenged the constitutionality of the local ordinance on the
grounds that it was pre-empted by state law. The supreme
court dismissed this claim, holding that the San Francisco ordinance prohibiting all gambling activities did not conflict with
state law when applied to draw poker and draw low ball
155. 18 Cal. 2d 872, 118 P.2d 472 (1941).
156. Id. at 880, 118 P.2d at 476.

In a field where the meaning of terms is so vague and uncertain it is a
proper function of the legislature to define those breaches of public policy
which are to be considered public nuisances within the control of equity.
Activity which in one period constitutes a public nuisance, such as the sale
of liquor or the holding of prize fights, might not be objectionable in another. Such declarations of policy should be left to the legislature.
Id.
157.
158.
159.
160.
161.

48 Cal. App. 2d at 149-50, 119 P.2d at 358.
Id. at 147, 119 P.2d at 357.
Id. at 148, 119 P.2d at 357.
90 Cal. App. 2d 854, 204 P.2d 92 (1949).
Id. at 856, 204 P.2d at 94.
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poker, two games not enumerated by section 330.162 Drawing a
1 63
the Remmer
parallel to the analysis developed in Murphy,
same legal
the
had
law
Francisco
San
the
that
court reasoned
"Substitute
Murphy:
in
effect as the city ordinance upheld
'draw poker' and 'draw low ball poker' for 'keno' and you have
this case.' 64 The petitioner also claimed that it was unreasonable for a city to prohibit games, such as draw poker, which
the state had not prohibited. The court rejected the argument
on the grounds that the San Francisco ordinance furthered the
6 5 Since Remmer
general policy of the state against gambling.
and Monterey C7ub, local authority to regulate or prohibit the
playing of poker has been unchallenged.
E.

Recent Litigation On the Meaning of Stud-Horse Poker

Although draw poker is legal, stud-horse poker is specifically prohibited by Penal Code section 330. Unfortunately, the
legislature failed to define how stud-horse poker is played, and
there are no reported California appellate decisions clarifying
this term.1 66 In 1947, however, the California Attorney General released an opinion concluding that the game of stud
poker is identical to the prohibited game of stud-horse poker,
167
The Attorand could not be lawfully played in California.
ney General described stud poker as follows:
[T]he first card is dealt face down to each player and the remaining four cards are dealt face up. After each card is
shown, bets are made by placing the amount of the bet in a
pot. The winning hand takes the pot. There are numerous
variations of stud poker. Frequently, the game is played with
162. Id. at 856-57, 204 P.2d at 94.
163. 128 Cal. 29, 60 P. 465; see supra notes 131-34 and accompanying text.
164. 90 Cal. App. 2d at 858, 204 P.2d at 94.
165. Id. at 859-60, 204 P.2d at 96.
166. Few cases even mention stud-horse poker. In People v. Philbin, 50 Cal. App.
2d Supp. 859, 123 P.2d 159 (1942), the court, without describing the game, said: "For
reasons commending themselves to the Legislature, the playing of stud-horse poker
is expressly made a misdemeanor (Section 330) while draw poker is not prohibited."
Id. at 864, 123 P.2d at 161.
167. 9 Op. Att'y Gen. 108, 108 (1947) states:
"Stud-horse poker" is a term which, so far as our research indicates, has
never been judicially defined. However, it is defined in Funk and Wagnall's
dictionary as a variant of the term "stud-poker" and by the Oxford English
dictionary as synonymous with the term "stud-poker." And, it is our understanding that in common usage the terms are used interchangeably. Therefore, it is our conclusion that "stud-horse poker" is identical with "studpoker."
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seven cards. Likewise, there are variants in the practice of
betting. However, in our opinion these variations do not effect the essential nature of the game.16
Although the Attorney General failed to identify exactly what
the "essential nature" of stud-horse poker is, the Opinion
seems to suggest it is found either in the fact that some cards
are dealt face up to each player or that there is a bet after the
169
deal of each card.
The uncertainty about the "essential nature" of stud-horse
poker, and the breadth of section 330's prohibition of the game
has spawned litigation in at least three California courts since
1984.170 In 1984, the Huntington Park Club Corporation, a
cardroom licensed by the City of Huntington Park, sought a
preliminary injunction restraining the City and County of Los
Angeles from enforcing Penal Code section 330 in connection
with the playing of hold'em. 17 1 The Huntington Park I court
denied the injunction and rejected the cardroom's assertion
that hold'em is not equivalent to stud-horse poker because the
face up cards in hold'er are communal, not individual. Expressly adopting the Attorney General's Opinion, the court apparently determined the essential nature of stud-horse poker
to be the presence of face up cards: "The center face up cards,
though communal, are a part of each player's hand and luck or
chance is as much involved in the center cards as when a
' 1 72
player is individually dealt cards face up.'
Undaunted, the Huntington Park Club returned to the Los
Angeles Superior Court the next year armed with an ordinance adopted by the Huntington Park City Council 7 3 author168. Id.
169. "[T]he opinions of the California Attorney General are advisory only and do
not carry the weight of law." People v. Vallerga, 67 Cal. App. 3d 847, 870, 136 Cal.
Rptr. 429, 441-42 (1977); but see People v. Shearer, 30 Cal. 645, 652 (1866); Smith v.
Anderson, 67 Cal. 2d 635, 641 & n.5, 433 P.2d 183, 187, 63 Cal. Rptr. 391, 395 (1967).
An Attorney General's Opinion, although not binding on the judiciary, must be "regarded as having a quasi-judicial character and [is] entitled to great respect." Id.
170. See Huntington Park Club Corp. v. City of Huntington Park, No. C 550 991
(L.A. Co. Super. Ct. 1987). See also Tibbetts v. Van De Kamp, No. 634742-2 (Alameda Co. Super. Ct. 1988); San Francisco Examiner, Mar. 7, 1988, at B-3, col. 3 (Napa
County District Attorney files suit against local cardroom operator for playing
hold'em, stud poker and other varieties of non-draw poker).
171. Huntington Park Club Corp. v. City of Huntington Park, No. SEC 47539
(L.A. Co. Super. Ct. 1984) [hereinafter Huntington Park I].
172. Id. at 2.
173. Res. No. 85-6, City of Huntington Park, Cal. (Jan. 7, 1985).
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1 74
the
izing the play of seven card poker. In this action,
was
plaintiff sought a judicial declaration that the ordinance
1 75
was permitvalid, and that the playing of seven card poker
relief
injunctive
for
and
330,176
section
Code
ted under Penal
cease
to
plaintiff
the
against attempts by defendants to force
the play of seven card stud. A similar suit was brought by the
California Bell Club seeking judicial approval of a City of Bell
ordinance authorizing the play of any game not prohibited by
section 330.'77
The Huntington Park II court began its analysis by distinguishing the two major categories of gambling games: (1)
banking and percentage games; and (2) "round" or social
games. The court accepted the definition of a banking game
1 78
as a game
adopted by the court of appeal in Sullivan v. Fox
in which "the 'house' or 'bank' is a participant in the game,
taking on all comers, paying all winners, and collecting from
the losers.' 1 79 The court also adopted the Sullivan definition
of a percentage game as "one in which the house participates
indirectly by collecting a percentage from the game, based
upon the amount of the bets made, winnings collected, or the
amount of money changing hands."' 80
According to the court:
Round games are those in which the players compete among
each other, generally for a 'pot' of accumulated bets. The

174. Huntington Park Club Corp. v. City of Huntington Park, No. C 550 991 (L.A.
Co. Super. Ct. 1987) [hereinafter Huntington Park 11].
175. Id. at 4.

There is no dispute concerning the manner in which seven card poker is
played. It is a "round" or "social" game, in which the "house" does not play,
betting occurring solely among the players. Each player is dealt two cards
face down, followed by a round of betting. [T]hree more cards are then
dealt face down, with another round of betting, and a [sixth and]* seventh
card face down, with a final round of betting. There is then a "show down,"
in which the cards are displayed, the winning hand consisting of the five
cards constituting the best poker combination.
Id. * (The author has added the bracketed phrase. The opinion appears to have left
out the deal of the sixth card.) Seven card poker appears to be a version of hold'em
in which all cards are dealt face down.
176. Complaint at 7-8, Huntington Park Club Corp. v. City of Huntington Park,
No. C 550 991 (L.A. Co. Super. Ct. 1987).
177. California Bell Club Ltd. v. County of Los Angeles, No. C 603 199 (L.A. Co.
Super. Ct. 1987) (This case was consolidated with Huntington Park II.).
178. 189 Cal. App. 3d 673, 235 Cal. Rptr. 5 (1987).
179. Huvtington Park II, at 5 (quoting Sullivan, 189 Cal. App. 3d at 678, 235 Cal.
Rptr. at 8).
180. Id. at 5-6 (quoting Sullivan at 679).
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odds of winning are the same for all players, although the
amount of winnings is generally influenced over the long period by the relative skills of the players. 81
Poker is normally played as a round game.
This distinction was a significant factor in the Huntington
Park II court's interpretation of the legislative intent behind
Penal Code section 330. According to the court, the legislature
disapproved of those in the gambling business who operated
banking and percentage games for a profit, and prohibited, by
name, twelve banking or percentage games. Since stud poker
is played as a round game, and not as a banking or percentage
game, it would be a "clear departure from the legislative pattern" for the legislature to prohibit stud poker.182 Moreover,
the court continued, "what few clues exist suggest that studhorse poker was considered to be a banking game. 18 3 Therefore, the court found it inappropriate to equate stud-horse
poker with stud poker based merely on a similarity of
names.1 8 The court also held that even if stud-horse poker is
stud poker, seven card poker is not the same as stud poker
because the former game lacks the "essential element of stud
poker ...

that a number of the cards are dealt to the players

face up, permitting them to observe some of the cards held by
the other players." ' Therefore, the court declared that seven
card poker is not prohibited by section 330,186 as long as it is
not played as a banking or percentage game." 7 Also, the court
rejected the defendant's contention that the distinguishing feature of stud poker was the presence of multiple betting
88

rounds.1

Relying on the Huntington Park 11 decision, cardrooms
throughout California introduced stud, hold'em and other
poker games in the summer of 1987.189 The California Attor181. Id. at 6.
182. Id. at 11-12.
183. Id. at 12.
184. Id.
185. Id. at 14.
186. Id. at 15.
187. Id. at 15-16.
188. Id. at 15.
189. See Declaration of John Tibbetts at 3 (General Manager of the Oaks Card
Room, Emeryville, Cal.), Tibbetts v. Van De Kamp, No. 634742-2 (Alameda Co.
Super. Ct. 1988); see also Declaration of John Mgrdichian (General partner of Casino
Plaza, Adelanto, Cal.), Casino Plaza Ltd. v. Van De Kamp, No. C 666 193 (L.A. Co.
Super. Ct. 1987).
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ney General, however, rejected the Huntington Park II decision. In memoranda to all sheriffs, chiefs of police, and
district attorneys, 190 the Attorney General declared that the
Huntington Park 11 decision "has no force as judicial prece19 '
dent, and it is controlling only within Los Angeles County."
The Attorney General reaffirmed the position taken in the
1947 Opinion and urged officials "to continue strict enforcement of section 330 against stud poker and all variations of
stud poker, including Texas Hold Em."'192 The Attorney General has also threatened to revoke gaming registration certificates from any individual prosecuted for playing the illegal
game of hold'em.

1 93

In response, two cardroom operators located just over the
border from Los Angeles County sought a peremptory writ of
mandate to compel the Attorney General to enforce section
330 in a uniform manner consistent with the Huntington Park
11 decision. 94 The clubs alleged that the Attorney General's
inconsistent approach caused them to lose business to clubs
within the county where stud poker games were permissible. 95 The Attorney General responded that the Huntington
Park II "unpublished, non-appellate, civil decision . . . has no
binding effect" on the court 96 and should not be the basis of
the relief sought. The Attorney General also argued that relief from prosecutorial discretion should be denied, as a matter
of law, unless "the plaintiff can demonstrate that the statute
9 7 which plaintiff had not alleged. Ap...is unconstitutional,'
parently accepting these arguments, the court denied plaintiff's motions without comment.

98

190. See J. Van De Kamp, Cal. Att'y Gen., CAL. DEP'T OF JUSTICE, DIVISION OF
LAW ENFORCEMENT, Information Bulletin No. CJ-87-12-DOJ (August 5, 1987).
191. Id. at 1.
192. Id.
193. Letter from John Van De Kamp, California Attorney General, to Don
McDoniel, Ice House Casino, Chico, Cal. (August 10, 1987).
194. Notice of Motion and Motion for the Issuance of a Peremptory Writ of Mandate, and Memorandum of Points and Authorities in Support Thereof, Casino Plaza,
Ltd. v. Van De Kamp No. C 666 193 (L.A. Co. Super. Ct. 1987).
195. Declarations of John Mgrdician and Leonard Miller in Support of Motion for
Issuance of Writ of Mandate, Casino Plaza, Ltd. v. Van De Kamp, No. C 666 193
(L.A. Co. Super. Ct. 1987).
196. Answer to Petition for Writ of Mandate and Memorandum of Points and
Authorities, Casino Plaza, Ltd. v. Van De Kamp, No. C 666 193 (L.A. Co. Super. Ct.
1987).
197. Id. at 9.
198. Casino Plaza, Ltd. v. Van De Kamp, No. C 666 193 (L.A. Co. Super. Ct. 1987).
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A second case, however, squarely presented the constitutional issue. In Tibbetts v. Van De Kamp,199 the Oaks Card
Room (Tibbetts) asked the Alameda Superior Court to declare
the term "Stud-Horse Poker" unconstitutionally vague and
uncertain. 20 0 The plaintiff contended that section 330's prohibition of stud-horse poker fails to "give fair notice of what
conduct it is regulating in language reasonably certain to delineate what conduct is prohibited," and should be rendered
void for vagueness. 2 1 Alternatively, the plaintiff urged the
court to find that hold'em is not a form of stud-horse poker

and is not, therefore, prohibited by section

330.202

In opposi-

tion, the Attorney General endeavored to show that studhorse poker is identical to stud poker, and that hold'em is a
form of stud poker. The Attorney General argued that not
only is the meaning of stud-horse poker certain enough to
withstand constitutional scrutiny, 0 3 but also that the game of
hold'em is stud poker and is thus unlawful under section
330.20 ' After hearing extensive testimony at trial, the court
first sidestepped the constitutional determination by simply
declaring that "Stud Horse Poker is a game which can be specifically identified and is therefore not unconstitutionally
vague."20 5 The court, however, did not define the meaning of
stud-horse poker. Instead, it granted plaintiff's alternative
motion and declared that "Texas Hold'Em is not within the
definition of Stud Horse Poker prohibited by California Penal
Code section 330 ....
206 While awaiting appellate review of
this decision, the Attorney General has advised local law enforcement officials to postpone efforts to enforce the prohibition of "Texas Hold'Em" pending the outcome of this
appeal.20 7 As a result, cardrooms are now offering hold'em
poker games throughout the state.20 8
199. No. 634742-2 (Alameda Co. Super. Ct. 1988).
200. Plaintiff's Trial Brief at.24, Tibbetts, supra note 199.

201. Id. at 12-13.
202.
203.
204.
205.

Id. at 13.
Defendant's Summation Brief at 11, Tibbetts, supra note 199.
Id. at 13-14.
Judgment Granting Declaratory Relief at 2, Tibbetts, supra note 199.

206. Id. at 3.
207. Letter from John Van De Kamp, California Attorney General, to California
district attorneys (July 28, 1988).
208. Interview with John Tibbetts, General Manager, Oaks Card Room, in Emeryville (September 2, 1988); Telephone interview with Dennis Samut, President of
Artichoke Enterprises, Artichoke Joe's cardroom, in San Bruno (September 5, 1988).
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III

Should the Statutory Condemnation of StudHorse Poker be Rendered Void

for Vagueness?
While Huntington Park II and Tibbetts took a step in the
right direction by stating what stud-horse poker is not, the
opinions postponed resolution of the ultimate issue: what did
the legislature intend when it outlawed stud-horse poker? If
this question cannot be answered with sufficient certainty
through resort to permissible sources of statutory construction, then the prohibition of stud-horse poker must be rendered constitutionally defective.
A.

The Void for Vagueness Doctrine

Statutes are presumed constitutional: "Statutes must be upheld unless their unconstitutionality clearly, positively and unmistakably appears. ' 20 9 Yet this presumption does not require
a court to uphold ambiguous language simply because it is contained in a statute.210 The due process clause of the fourteenth
amendment makes a criminal statute void if it is so vague that
"men of common intelligence must necessarily guess at its
meaning and differ as to its application. 21 1 Two policies un209. In re Dennis M., 70 Cal. 2d 444, 453, 450 P.2d 296, 301, 75 Cal. Rptr. 1, 6 (1969)
(quoting Lockheed Aircraft Corp. v. Superior Court, 28 Cal. 2d 481, 484, 171 P.2d 21,
23-24 (1946)); In re Benson, 172 Cal. App. 3d 532, 534, 218 Cal. Rptr. 384, 385 (1985).
210. Market Basket v. Jacobsen, 134 Cal. App. 2d 73, 78, 285 P.2d 344, 347 (1955)
(quoting In re Lockett, 179 Cal. 581, 586, 178 P. 134, 136 (1919)):
If the rule for which contention is made were to attach to all language, used
in statutes, then would the court's duty to construe statutes stand helpless
before an unpassable wall of presumption. When the legislature uses language in a statute we must interpret it as language. No peculiar sanctity
attaches to it because it is language used in a legislative enactment. Ambiguity is not presumed to be intelligibility merely because it attaches to a
statute, nor is hopeless obscurity illuminated by the fact that two houses
have passed and a busy governor has signed a bill.
211. Connally v. Gen. Construction Co., 269 U.S. 385, 391 (1926); Lanzetta v. New
Jersey, 306 U.S. 451, 453 (1939). See also Katzev v. County of Los Angeles, 52 Cal.
2d 360, 370, 341 P.2d 310, 316-17 (1959); Bowland v. Municipal Court, 18 Cal. 3d 479,
491, 556 P.2d 1081, 1087, 134 Cal. Rptr. 630, 636 (1976). See generally Note, The Voidfor-Vagueness Doctrine in the Supreme Court, 109 U. PA. L. REV. 67 (1960). As
stated by Justice O'Connor in Kolender v. Lawson, "the void for vagueness doctrine
requires that a penal statute define the criminal offense with sufficient definiteness
that ordinary people can understand what conduct is prohibited and in a manner
that does not encourage arbitrary and discriminatory enforcement." 461 U.S. 352,
357 (1983). See also Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489
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derlie the void-for-vagueness doctrine: first, "[n]o one may be
required at peril of life, liberty or property to speculate as to
'
second, a legislature must
the meaning of penal statutes;"212
'
"establish minimal guidelines to govern law enforcement"213
4
21
to prevent "arbitrary and erratic arrests and convictions."
Ascertaining legislative intent is the first step in determining whether a statute is void for vagueness.21 5 In the absence
of judicial precedent, a court must look to the "words themselves"21 6 and "give to them their ordinary and generally ac'
If the statutory language does not reveal
cepted meaning."217
court must then look at the legislative
the
legislative intent
2181
using extrinsic sources such as legislative debates
history,
and committee reports. 219 Next, a court may resort to any "demonstrably established technical" meaning, 220 and take notice
of the usual understanding of persons in the business or profession in which the terms are used.221 Finally, a statute will
be upheld "if its terms may be made reasonably certain by reference to other definable sources"2 22 of meaning, such as dictionary definitions.223
(1982); Grayned v. City of Rockford, 408 U.S. 104 (1972); Papachristou v. City of
Jacksonville, 405 U.S. 156 (1972); Connally v. Gen. Construction Co., 269 U.S. 385

(1926).
212. Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939). In California, see People v.
McCaughan, 49 Cal. 2d 409, 414, 317 P.2d 974, 977 (1957).

213. Smith v. Goguen, 415 U.S. 566, 574 (1974); Kolender v. Lawson, 461 U.S. 352,
358 (1982). In California, see People v. McCaughan, 49 Cal. 2d 409, 414, 317 P.2d 974,
977 (1957).
214. Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1971).
215. Select Base Materials v. Board of Equalization, 51 Cal. 2d 640, 645, 335 P.2d
672, 675-76. See also Tripp v. Swoap, 17 Cal. 3d 671, 679, 131 Cal. Rptr. 789, 795, 552
P.2d 749, 755 (1976); People v. Davis, 29 Cal. 3d 814, 828, 176 Cal. Rptr. 521, 528-29,
633 P.2d 186, 193-94 (1981).
216. People v. Castro, 38 Cal. 3d 310, 309, 211 Cal. Rptr. 719, 723, 696 P.2d 111, 115
(1985) (quoting People v. Black 32 Cal. 3d 1, 5, 184 Cal. Rptr. 454, 455, 648 P.2d 104,
105 (1982)).
217. Castro, 38 Cal. 3d at 211, 211 Cal. Rptr. at 723, 696 P.2d at 115. See also In re
Quinn, 35 Cal. App. 473, 110 Cal. Rptr. 881 (1973).
218. Estate of Ryan, 21 Cal. 2d 498, 513, 133 P.2d 626, 635 (1943).
219. People v. Knowles, 35 Cal. 2d 175, 217 P.2d 1, cert denied, 340 U.S. 879 (1950).
220. In re Newbern, 53 Cal. 2d 786, 792, 3 Cal. Rptr. 364, 350 P.2d 116, 121 (1960).
221. CAL. CIVIL CODE § 1645 (Deering's 1971).
222. Am. Civil Liberties Union of So. Cal. v. Board of Educ. of the City of Los
Angeles, 59 Cal. 2d 203, 218, 28 Cal. Rptr. 700, 709, 379 P.2d 4, 12 (1963).
223. Many opinions rely on dictionary definitions to ascertain the meaning of uncertain statutory language. See People v. Wilson, 176 Cal. App. 3d Supp. 1, 6, 222 Cal.
Rptr. 540, 542 (1987) (definitions of "to drive" and "driving"); People v. Weger, 251
Cal. App. 2d 584, 591, 59 Cal. Rptr. 661, 666 (1967) (definitions of "loiter" and "ramble"); McMurtry v. State Bd. of Medical Examiners, 180 Cal. App. 2d 760, 767, 4 Cal.
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A statute that is vague on its face, however, does not automatically fail. A statute will not be held void for vagueness if
"any reasonable and practical construction can be given to its
language.

' 224

Moreover, courts have a duty to "construe enact-

ments to give specific content225to terms that might otherwise
be unconstitutionally vague.

Whether the prohibition of specific gambling games is constitutional without statutory definitions was an issue in the
case of In Re Benson.226

A criminal complaint was filed

against a cardroom proprietor for playing the game of panguingue for money in violation of the Fullerton Municipal Code.
Benson demurred to the charges on constitutional grounds.
When it was overruled, she filed a writ of habeas corpus and
the superior court found the ordinance unconstitutionally
vague. The Fourth District reversed the ruling on appeal. "At
first glance, the absence of language defining panguingue
leaves one wondering whether the ordinance provides adequate notice of illegal conduct.

' 227

Yet, "Penal Code section

330 prohibits playing a variety of specific games for money...
but fails to define any of the specific games. Nevertheless, Penal Code section 330 is constitutional.

'228

Since the definition

of a prohibited game is a question of fact, the court reasoned,
the demurrer must be overruled.
The court of appeals reached a different result in Bale v.
2 29 The court considered the conSan Jose Police Department.
stitutionality of a gaming statute and found it vague, but not
void.23 0 San Jose police seized thirty-one slot machines allegedly in violation of section 330b from the defendant's business.23 1 Penal Code section 330.7, however, provides a defense
to any prosecution for the possession of slot machines. If a
Rptr. 910, 914 (1960) (definition of "habitual"); In re Newbern, 53 Cal. 2d 786, 793, 3
Cal. Rptr. 364, 369, 350 P.2d 116, 121 (1960) (definition of "common" drunk).
224. Pryor v. Municipal Court, 25 Cal. 3d 238, 253, 158 Cal. Rptr. 330, 339, 599 P.2d
636, 645 (1979). See also Lackner v. St. Joseph Convalescent Hospital, Inc., 106 Cal.
App. 3d 542, 551, 165 Cal. Rptr. 198 (1980); American Civil Liberties Union v. Board
of Education, 59 Cal. 2d 203, 218, 28 Cal. Rptr. 700, 709, 379 P.2d 4, 4 (1963); Lockheed
Aircraft Corp. v. Superior Court, 28 Cal. 2d 481, 484, 171 P.2d 21, 24 (1946).
225. Pryor, 25 Cal. 3d at 253, 158 Cal. Rptr. at 339, 599 P.2d at 645.

226. 172 Cal. App. 3d 532, 218 Cal. Rptr. 384 (1985).
227. Id. at 537, 218 Cal. Rptr. at 386.

228. Id.
229. 158 Cal. App. 3d 168, 204 Cal. Rptr. 514 (1984).
230. Id.
231. CAL. PENAL CODE § 330(b)(1) (Deering's 1985).
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defendant can show that a slot machine is an "antique" and
"not operated for gambling purposes," possession of the
machine will not be unlawful.232 In Bale, the defendant contended that section 330.7 was unconstitutionally vague because
it failed to define the term "antique," and left open the possibility that machines manufactured after 1941 were also
"antiques. "233

Applying the void-for-vagueness doctrine to the term "antique," the Bale court agreed with the defendant's contention
that the statute failed to define the term and 'further noted
that the word "antique" has no established legal or dictionary
meaning.3 4 Since some of the machines were modern reproductions of older machines, and others included parts of machines made before 1941, the court concluded that the section
did not provide "clear guidelines for judges, law enforcement
officers, or citizens to determine if possession of a specific slot
machine is prohibited or allowed.

'235

Even though the statute

expressly provides that a slot machine manufactured prior to
1941 is presumed to be antique, "it only provided a conclusive
presumption which states one way of satisfying the 'antique'
requirement, but provides neither a definition nor an exclusive definition of 'antique'.

'236

Although the court ruled the

section unconstitutionally vague rather than void, the court
chose to treat it as "an ambiguous exception to a penal statute;
it must be construed liberally in favor of persons seeking its
protections. "237 Until the legislature clarifies or eliminates
232. CAL. PENAL CODE § 330.7(a) (Deering's 1985). The section provides:

It shall be a defense to any prosecution under this chapter relating to slot
machines, as defined in subdivision (2) of Section 330b, if the defendant
shows that the slot machine is an antique slot machine and was not operated for gambling purposes while in the defendant's possession. For the
purposes of this section, a slot machine shall be conclusively presumed an
antique if it was manufactured prior to 1941.
Since Bale, the statute has been amended. It now states:
the term "antique slot machine" means a slot machine manufactured in the
United States of which two-thirds or more, by count, of the visible metal
components (excluding fasteners) are original equipment manufactured
prior to 1956; provided, however, that if the machine has a front or top casting, or both, the front casting or the top casting must have been manufactured prior to 1956.
CAL. PENAL CODE § 330.7(a) (Deering's 1988 Supp.).
233. Bale, 158 Cal. App. 3d at 171, 204 Cal. Rptr. at 515.
234. Id. at 172, 204 Cal. Rptr. at 515.
235. Id.
236. Id.
237. Id.
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section 330.7, the Bale court said, lower courts must dismiss
criminal prosecutions of any person whose slot machine comes
under either the section's conclusive presumption or any rea238
sonable definition of "antique" as applied to slot machines.
B.

The Doctrine Applied: The Search for the Meaning
of Stud-Horse Poker

The customary sources of statutory interpretation fall short
of providing an acceptable definition of stud-horse poker. Section 330 does not itself define or describe the game of "studhorse poker," or, for that matter, any of the other games it
prohibits. A search of the legislative record reveals no committee reports or official statements of any kind regarding the
1885 amendment. Other than the recent superior court decisions, 239 diligent research has not uncovered any authoritative
judicial construction of the game of stud-horse poker. The
only California cases involving stud-horse poker make no atthe game or the legislature's purpose in
tempt to describe
2 1a
it.
prohibiting
Language in an 1879 Arkansas case, 24 ' however, suggests
that stud poker and stud-horse poker were the same game, at
least in Arkansas. The defendant was appealing his conviction
for betting "chips, or checks, at a game played with cards,
called 'stud,' or 'stud-horse,' poker; being somewhat different
from certain other games called 'straight poker' and 'draw
poker,' but decided, as to results, by show of the cards, and by
' 24 2
The
high cards, pairs, and threes, as in common poker.
poker"
"stud-horse
and
poker"
"stud
that
is
inference
clear
are two names for the same game, and that the game shares
the system of according value to hands. Unfortunately, the
case sheds no light on how the game was actually played, has
little if any precedential value in California, and does not provide "an ascertainable standard of conduct or workable standard of guilt"2 4 3 under section 330.
There is no modern technical meaning for "stud-horse
238. Id.
239. See supra notes 166-208 and accompanying text.
240. In re Clark, 54 Cal. App. 507, 202 P. 50 (1921); People v. Philbin, 50 Cal. App.
2d Supp. 859, 123 P.2d 159 (1973).
241. Flynn v. State, 34 Ark. 441 (1879).
242. Id. at 442.
243. People v. Superior Court, 31 Cal. 3d 797, 801, 183 Cal. Rptr. 800 (1982).
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poker." The game is not played in Nevada, Atlantic City, or in
any other state where poker is legal. The game is not described in any of the standard poker references. 24 Dictionary
references to the term also fail to provide clear guidelines for
judges, law enforcement officials or citizens. The Oxford English Dictionary states only that stud-horse poker is a "variety
of the game of poker. '24 The definition of "stud poker" in the
Dictionary of American English provides the signal "[a]lso
'
Unfortunately, neither definition destud horse poker." 246
scribes how either game is played. In short, the true meaning
of the term cannot be determined through any of the acceptable sources for ascertaining legislative intent with the certainty required by the void-for-vagueness doctrine. Therefore,
a court could properly hold section 330's prohibition of studhorse poker unconstitutionally vague.
Nonetheless, the statute need not be held void for vagueness. A reasonable and practical construction can be found by
taking judicial notice of contemporary literary and newspaper
accounts which describe the true nature of stud-horse poker
and the legislative objective behind its prohibition. These extrinsic sources are clearly hearsay, and would not fall within
any of the traditional hearsay exceptions. However, this
seems to be the only evidence that could permit a court to
pierce section 330's fatal vagueness and reach a historically
correct decision.

IV
The True Meaning of Stud-Horse Poker
Newspaper articles are generally inadmissible to prove their
contents because of the hearsay rule.2 47 Only a few reported
cases contradict this general rule,248 and none permit newspaper articles to be admissible to define criminal conduct. In a
rare case where news reports were deemed admissible, the
244. Trial Brief at 10, Tibbetts v. Van De Kamp, No. 634742-2 (Alameda Co.
Super. Ct. 1988).
245. 10 OXFORD ENGLISH DICTIONARY 1179 (1933). Reference is made to C. ROBERTS, ADRIFT IN AMERICA 152 (1891); see also OXFORD ENGLISH DICTIONARY 588-89

(Supp. 1986). Reference is made to C.E. MULFORD, JOHNNY NELSON 19: "He's a travelin' eddicator in th' innercent game of draw--or was it studhoss, Nelson?"
246. DICTIONARY OF AMERICAN ENGLISH 2253 (1944): "A form of poker differing
slightly in the dealing and betting from other forms of the game."
247. Stoneking v. Briggs, 254 Cal. App. 2d 563, 576, 62 Cal. Rptr. 249 (1967).
248. See Annotation, Newspaper Articles as Hearsay, 55 A.L.R. 3d 663 (1974).
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court applied the rationale of the ancient documents exception
to the hearsay rule to uphold admissibility of a fifty-eight year
old newspaper story. This precedent has not been followed in
any California opinions. 4 9
Newspaper accounts from 1884 report a series of arrests and
prosecutions in San Francisco, Oakland and Sacramento of
stud-horse poker players and provide perhaps the best evidence of how the game was actually played. More importantly, the accounts indicate what the legislature intended
when it added the game to section 330 in 1885.
While 100 year old newspaper accounts may fall outside the
ancient documents exception to the hearsay rule, under section 452(h) of the California Evidence Code, a court may take
judicial notice of "[flacts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably
"1250
nineteenth century newspaper
With ni
indisputable accuracy.
would have to determine
court
a
poker,
stud-horse
of
accounts
with "reasonably infacts
the
whether these reports set forth
disputable accuracy." Such an inquiry would also comport
with the supreme court's recommendation that courts consider
"the historical background" of ambiguous statutes when nec1
essary to ascertain legislative intent.25
A "craze for stud-horse poker" hit San Francisco in the
early 1880's.252 By 1884, as many as 300 stud-horse poker
games were in operation.2 53 In May and June of 1884, the San
Francisco and Oakland police staged raids on local saloons and
249. Dallas County v. Commercial Union Assurance Co., 286 F.2d 388 (5th Cir.
1961). In California, "[e]vidence of a statement is not made inadmissible by the hearsay rule if the statement is contained in a writing more than 30 years old and the
statement has been since generally acted upon as true by persons having an interest
in the matter." CAL. EVIDENCE CODE § 1331 (Deering's 1986).
250. CAL. EVIDENCE CODE § 452(h) (Deering's 1986).
251. Estate of Ryan, 21 Cal. 2d 498, 513, 133 P.2d 626, 635 (1943); see also McGarrahan v. Maxwell, 28 Cal. 75, 95 (1865) (The court must look "if necessary, to the
public history of the time in which [the statute] was passed." Id.).
252. Daily Alta California, July 12, 1884, at 8, col. 3.
253. Id. The Daily Alta California reported that "no less than four young men
from this city are occupying felon's cells for embezzlement, self-confessedly attributable to losses at stud-horse, and scores of other cases have been overlooked and
forgiven by lenient employers." Id. According to another report, "[t]he playing of
'stud-horse' in the saloons throughout this city has increased to such an extent that
the police authorities have decided to check this evil." San Francisco Chronicle, May
4, 1884, at 8, col. 6.
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arrested stud-horse poker players, dealers,254 and saloon proprietors,255 for playing a banking game in violation of California Penal Code section 330. San Francisco officials also
charged those arrested with violating a city ordinance which
'25 6
prohibited gambling at a "game of chance.
Newspaper accounts of these trials reveal that the game of
stud-horse poker, as played at the time, 257 was what has come

to be known as five card stud 258 with a wrinkle: a dealer is
employed "to help the players and prevent trickery,

'25 9

taking

a percentage of the money wagered out of the pot at the conclusion of every deal as a fee for his services. 260 Two methods
were used to determine the actual fee for each deal. Under
one method, the dealer took between five and twenty cents,
depending upon the amount of money in the pot. 26 1 In other
games, the amount was determined by the rank of the winning hand, "such as two chips for a pair, four for three of a
254. San Francisco Chronicle, May 4, 1884, at 8, col. 6; San Francisco Chronicle,
May 6, 1884, at 8, col. 7. It is worth noting that the bail imposed on players was $20
or $40, while a dealer was required to post $200.
255. Oakland Daily Times, May 26, 1884, at 11, col. 2.
256. No person shall: Draw numbers, figures, letters or cards, in the nature
of a game of chance; throw or count dice, or engage or take part in any way
therein, or in any game of chance of any kind whatever, for money, things
in action, property or valuables or any kind whatever, In a public place; or,
Places open to public view ....
GENERAL ORDERS OF THE SAN FRANCISCO BOARD OF SUPERVISORS, No. 1587, § 34
(July 19, 1880).
257. Daily Alta California, July 12, 1884, at 8, col. 3:
A single card is dealt all round, and turned face downwards, as in draw
poker. The second card is turned face up, and a pause ensues. At the opening of the game the player on the dealer's left antes one, two or three chips,
as may be agreed upon, and it is for the player having the highest exposed
card to open the pot .... All having bet who desire, a third card is dealt,
face up, and the player having the highest hand in sight is called upon to
play.., a fourth card is dealt, also face up, and a third opportunity afforded
for betting. On the dealing of the fifth card four cards lie exposed before
each player, and the fifth card is buried. Every gambler around the table at
once commences to rack his brain with surmise as to the probable denomination of the buried cards . . .the bets all called . . . the buried cards are

turned over, and the player with the highest hand, according to the rules of
draw, takes the pot, with the exception of the percentage of the dealer,
which amounts to 5, 10, 15, or 20 cents on the deal.
Id. See also Sacramento Daily Bee, Aug. 6, 1884, at 3, col. 5.
258. For a description of modern five card stud, see PRESTON & Cox, supra note
34 at 107-12.
259. Oakland Daily Times, May 26, 1884, at 11, col. 2.
260. Id. See also Daily Alta California, July 12, 1884, at 8, col. 3.
261. Oakland Daily Times, May 26, 1884, at 11, col. 2.
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kind, and six or eight for a full hand. '262 It seems likely that
this percentage fee charge led law enforcement officials to
conclude that stud-horse poker was an illegal banking game.
Just as the banker's favorable odds guarantee a profit to the
operator of a banking game, a percentage fee charge guarantees a profit to the operator of a stud-horse game.
A critical distinction between the manner of playing banking games and the percentage fee arrangement in stud-horse
poker compelled the local courts to acquit the stud-horse players. In stud-horse poker games, even though the dealer took a
percentage, the players played against each other, not against
the dealer.263 In the banking games prohibited by section 330,
however, the players did not play against each other. There
was, instead, "a fund against which everybody has a right to
bet, the bank being responsible for the payment of all funds,
taking all that is won, and paying out all that is lost.

'26 4

Due

to this distinction, none of the gamblers arrested for playing
stud-horse were convicted. In Oakland, after hearing expert
testimony, the court ruled that stud-horse poker was not a
265 At one of the San
banking game and dismissed the charges.
Francisco trials, a jury upheld the defense argument that studhorse poker was neither a banking game nor a game of
chance, and, therefore, not subject to the prohibitions of section 330 or the local ordinance.266 Following the verdict, San
Francisco saloons resumed play of stud-horse poker at "full
blast. ' 267 In a subsequent trial of a saloon proprietor arrested

for "keeping a game of chance," 268 the jury acquitted the de269
fendant without reaching the merits of the issue.
262. Daily Alta California, July 12, 1884, at 8, col. 3.
263. Oakland Daily Times, May 26, 1884, at 11, col. 2.
264. People v. Carroll, 80 Cal. 153, 157-58, 22 P. 129, 131 (1889).
265. Oakland Daily Times, May 26, 1884, at 11, col. 2.
266. "A number of experts testified as to the manner in which the game was
played, tending to show that it was not a 'banking game' and thus not within the
limit of the law." San Francisco Chronicle, May 24, 1884, at 3, col. 7.
267. Id. See also New York Times, June 8, 1884, at 13, col. 5. According to the
New York Times report, reprinting a report in the May 31 San Francisco Chronicle:
The verdict of the jury in Judge Webb's Court on Thursday afternoon by
which they upheld the claim that 'stud-horse' poker is a game of skill has
allowed the games again to open in full blast. All the principal saloons in
the city were open last evening and all were well patronized.

Id.
268. San Francisco Chronicle, July 16, 1884, at 4, col. 3.
269. New York Times, August 3, 1884, at 2, col. 5:
In the minds of the jurors the case was deemed to be too small to take up
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Frustrated that stud-horse poker seemed beyond the reach
of law, San Francisco's Chief of Police proposed a new ordinance to the Judiciary Committee of the Board of Supervisors.
The ordinance was designed to suppress all forms of poker,
"except the old-fashioned draw, in which there is no
dealer.

'270

Although one member of the committee objected

to an ordinance against stud-horse but not draw poker, the
majority decided that there was "no reason for stopping draw
poker, and that the ordinance should be drafted to include demoralizing games where there was a dealer.

' 271'

Less than

three weeks later, the Board of Supervisors approved an ordinance making it "unlawful for any person to open, conduct,
deal, play or carry on ... any game of stud-horse poker, exchange poker or any similar game, for money . .. in which a
percentage is charged or taken....,
Several months later,

the Sacramento Board of Trustees adopted an ordinance to license and regulate "any percentage game of Stud horse poker
or any other percentage game ....

273

Within months, this

policy was adopted by the California Legislature when it added stud-horse poker to the list of prohibited games in section
330 and further condemned all "percentage" games. 4
Contemporary accounts of the rise and fall of the game of
hokey-pokey shed further light on the legislative intent behind the prohibition of stud-horse poker. Apparently, several
years after local and state governments outlawed stud-horse,
gamblers introduced a four card version of the illegal game
and called it hokey-pokey.275 Like stud-horse before it, hokeythe time either of the court, its officers, attorneys, or a jury. From the evidence adduced, the jurors, however, were unanimous in the opinion that a
law should be passed making it a crime to play 'stud-horse' poker in any
public place.
270. Daily Alta California, July 12, 1884, at 8, col. 3.
271. Id.
272. GENERAL ORDERS OF THE SAN FRANCISCO BOARD OF SUPERVISORS, No. 1587,
75, added to Order No. 1587, by Order No. 1779 (July 29, 1884). Three years later,
the Board of Supervisors expanded this ordinance to prohibit any game in which "a
percentage or contribution is charged, collected, received or taken by or on behalf ,of
the owner, or dealer, or proprietor, or keeper of the house or place where such game
is played or carried on ....
Added to Order No. 1587 by Order No. 1896 (Feb. 18,
1887).
273. Sacramento, Cal., Ordinance 200 (Nov. 25, 1884).
274. 1885 Cal. Stat. ch. 145, p. 135, § 1. The Sacramento ordinance regulating studhorse poker was repealed shortly after this amendment. Sacramento, Cal., Ordinance 203 (Mar. 16, 1885).
275. The game is similar to what was known as "stud-horse poker." The only
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pokey proved wildly popular. More than 200 games were re27 6 at prominent hoported to be under way in San Francisco
277 Despite
tels, billiard halls, grocery stores, and saloons.
section 330's banning of all percentage games, it appears that
hokey-pokey dealers took a percentage of each pot, a "rakeoff," as a fee. 278 Unlike stud-horse poker, however, hokeyswindle. 271
pokey was reported to be "a deliberate and plain
One account details how a dealer, in league with confederates
posing as gamblers, coolly and deliberately robbed the players
20 It is not clear from this re"right under their noses ....
port whether the "swindle" refers to an oppressive percentage
charge, or actual cheating of naive players. In any event, the
San Francisco Board of Supervisors acted-swiftly to prohibit
28
the four card version of stud-horse poker. 1 Two years later,
the legislature followed suit and added hokey-pokey to the list
28 2
of prohibited games in section 330 of the Penal Code.
Examination of these accounts provides overwhelming evidence that the prohibited game of stud-horse poker is identical
to the game now known as five card stud poker. The legislature's addition of hokey-pokey to section 330 in 1891 also indicates that the legislature did not intend its prohibition of studhorse poker to extend to all poker games played with exposed
cards. If it had, there would have been no need to outlaw
hokey-pokey. Through this historical analysis, it would be
reasonable and practical to interpret section 330 as outlawing
difference is that in hokey-pokey four cards are dealt by the banker instead of five,
as in the former game. The first cards are dealt around, one to each player, face
down. Each of the other cards are dealt with the face visible to every one at the
table. When the second card is dealt the high card holder bets or passes. San Francisco Chronicle, April 9, 1888, at 8, col. 5. To reflect the proper odds in a four card
game, the card rankings were revised. In hokey-pokey, the strongest hand was four
of a kind, followed, in order, by a straight flush, three of a kind, two pairs, flush,
straight, and highest card. Id.
276. Id.
277. San Francisco Chronicle, Apr. 22, 1888, at 16, col. 6.
278. San Francisco Chronicle, Apr. 9, 1888, at 8, col. 5; see also San Francisco
Chronicle, Apr. 10, 1888, at 1, col. 9. Cases brought against three San Francisco gamblers charged with playing a percentage game were dismissed when the judge determined, as a question of fact, that the prosecution would be unable "to prove that
there was any percentage paid by the players to the house. . . " San Francisco
Chronicle, Mar. 25, 1888, at 14, col. 6.
279. San Francisco Chronicle, April 9, 1888, at 8, col. 5.
280. Id.
281.

GENERAL ORDERS OF THE SAN FRANCISCO BOARD OF SUPERVISORS, No. 1978

(Apr. 30, 1888).
282. 1891 Cal. Stat. ch. 62, p. 57, § 1.
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five and four card stud poker games, but no more. Under this
construction, other poker variations featuring exposed cards
would be lawful unless played as percentage or banking
games.

283

The historical sources also reveal the primary objective of
local and state policymakers: to prohibit or regulate poker
games at which the dealer extracts a percentage of the money
wagered on each hand as a fee for services rendered.284 Therefore, it is reasonable to contend that if stud-horse poker had
been played in the manner of draw poker, without a dealer or
percentage fee structure, it would have been acceptable to the
legislators of the late nineteenth century.285

V
Recent Attempts to Amend Penal Code Section
330's Approach to Stud-Horse Poker
The California Legislature has developed two ways to resolve the controversies created by Penal Code section 330's
archaic prohibition of stud-horse poker. In the last five years,
legislators have introduced three bills proposing elimination of
section 330's enumeration of stud-horse poker, while leaving
the balance of the section unchanged. If enacted, these pro283. In re Hubbard, 62 Cal. 2d 119, 126, 41 Cal. Rptr. 393, 397, 396 P.2d 809, 813
(1964).
If the Legislature had intended to regulate the play of any game which is
ordinarily played for money or other evidence of value, it would have been
very simple to say just that. Not only did the Legislature fail to use the all
inclusive phrase, but by other legislation it clearly indicated that it recognized the existence of other gambling games not included in the prohibition
of the code section. Section 332, enacted the same year as Section 330,
makes it a crime to win money by cheating while playing or betting on any
game. Reading the two sections together, it becomes obvious that 330 was
intended to ban betting or wagering only in regard to a limited number of
games.
Id.
284. According to H. ASBURY, supra note 8, at 34, stud poker "became popular in
New York in the late 1880's, and since about 1890 a Stud table, with a house man
dealing and taking a kitty from each pot, has been part of the equipment of almost
every gaming resort in America."
285. At least one attempt was made by state legislators to prohibit all poker
games. A bill introduced in the assembly in 1883 proposed to add "poker" to section
330. A.B. 69 (Jan. 11, 1883). A companion bill proposed to add other games, but not
poker, to section 330. A.B. 95 (Jan. 12, 1883). Referred to the Committee on Public
Morals, the committee consolidated the bills into A.B. 95 and recommended outlawing "highball poker." CAL JOURNAL OF THE ASSEMBLY (Feb. 9, 1883) at 271. The bill
failed on the floor of the assembly.
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posals would legalize all forms of poker, with the exception of
hokey-pokey. Such proposals passed the senate and assembly
twice, but were vetoed by Governor Deukmejian. 8 S A third
attempt to delete stud-horse from the statute was approved by
the assembly in May of 1988, and now awaits senate
approval. 8 7
A more comprehensive approach to reform of California
poker law calls for abandoning the centuries-old approach of
forbidding certain enumerated games by substituting a statute
authorizing certain enumerated games. Such a bill was introduced in 1986.288 Intended as a compromise between the California Attorney General, the California Police Officers
Association, and the cardroom and gaming establishments represented by the California Cardroom Association, Senate Bill
2281 proposed repeal of section 330 and the addition of new
language prohibiting "all games of chance or mixed chance
and skill," except, subject to local approval, the specifically authorized games of draw poker, low-ball draw poker, high-low
split, panguingue games, seven card stud poker (high), seven
card stud poker (low), seven card stud poker (high-low split),
and hold'em poker. 28 9 None of the games authorized by the
bill could be played as banking or percentage games as defined
in the new Section 330.290 Senate Bill 2281 provided detailed
descriptions of the rules for each authorized game.29 1 It also
286. In 1983, the legislature approved A.B. No. 402, introduced by Assemblyman
Vicencia on January 31, 1983; the Governor vetoed the bill on May 13, 1984. FINAL
CALENDAR OF LEGISLATIVE BUSINESS, 1 ASSEMBLY FINAL HISTORY 1983-84 Reg. Sess.,

pt. 2, at 319. Senator Greene introduced S.B. 825 on March 5, 1985, which the Governor vetoed on October 2, 1985. FINAL CALENDAR OF LEGISLATIVE BUSINESS, SENATE
FINAL HISTORY, 1985-86 Reg. Sess., pt. 1, at 569.
287. A.B. 3928, introduced by Assemblyman Hill on Feb. 18, 1988, passed the assembly on May 16, 1988.

CAL. LEGISLATURE, ASSEMBLY WEEKLY HISTORY, Reg.

Sess., 1987-88, at 1292 (Sept. 1, 1988).
288.

S.B. 2281, CAL. LEGISLATURE, FINAL CALENDAR OF LEGISLATIVE BUSINESS,

FINAL SENATE HISTORY, pt. 1, at 1454 (Feb. 21, 1986).
289. Id. at 2.
290. Id.
291. For instance, S.B. 2281 provides the following description of draw poker:
"Draw poker" means a game played with a standard 52 card deck, or 53
cards when played with a joker. Draw poker involves the individual receipt
of five uninterrupted cards singly dealt, referred to as the deal, prior to any
betting or action by participating players. After receiving five cards, players
determine whether to stop playing that hand ("fold") or whether to take
appropriate betting action to continue on to a situation referred to as the
draw. Draw cards are then received by the remaining players as requested
from the remainder of the deck. Players achieve the playing cards by their
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defined a "percentage game" as any game in which a payment
is made to the owner of the gaming establishment "by commission, ratio, factorage, deduction, rake-off, drop charge,
slice, vigorish, take, cut, or other method which is based in
whole or in part upon the wager or winnings of a participant,
but specifically excludes any fee paid which is based upon time
increments of play or upon a predetermined fixed fee. '292 The
bill also defined a "banking game. ' 293 When all sides were unable to reach a mutually satisfactory compromise, the bill died
in committee.2 9 4 The following year, a revised version was introduced which retained the form of its predecessor, but authorized only the playing of draw poker, low-ball, high-low
split draw poker, and panguingue. Under the new version,
stud and hold'em poker were to remain unlawful.29 5 Once
again, the parties could not agree and the bill died in
committee.
New versions 296 introduced in 1988 returned to the more inclusive approach of Senate Bill 2281 to authorize high and low
297
versions of draw, seven-card stud and hold'em poker games.
Senate Bill 1949 calls for the replacement of section 330298
with new language prohibiting "[a]ll games of chance, including games requiring an element of skill but determined
predominantly by chance," except for those games specifically
choice to retain desired cards or to discard nondesired cards which are replaced through a draw of additional cards. The total number of cards attainable by each player in a hand of draw poker is a minimum of five and a
maximum of ten. At no time do players have more than five cards in their
possession to make the best five card hand attainable. Draw poker involves
only two betting sequences, one after the deal and one after the draw. The
goal in draw poker is to garner the betting pool or common pot with the
highest ranking hand attainable.
Id. at § 2(c)(1).
292. Id. at § 2(c)(11).
293. Id. at § 2(c)(10).
294. According to Eric Carleson, Administrative Assistant to Senator William
Campbell, S.B. 2281 was introduced to serve as a focal point for negotiations between
the key players. Unless a compromise acceptable to all sides could be developed,
Sen. Campbell would not submit the bill for a committee vote. Telephone interview
with Eric Carleson (Feb. 16, 1988).
295. S.B. 861 (March 3, 1987).
296. S.B. 1949, CAL. LEGIS., 1987-88, Reg. Sess. (1988); A.B. 3398, CAL. LEGIS., 198788, Reg. Sess. (1988).
297. The descriptions of each game have been rewritten. The new definitions do
not substantively change the manner in which the game can be played. Interestingly, neither bill permits the play of five-card stud, perhaps out of deference to the
1885 prohibition of stud-horse poker.
298. S.B. 1949, at § 9.
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authorized by amendments to the Gaming Registration Act.2 99
Taking a different tack, Assembly Bill 3398 leaves the existing
section 330 intact, but amends the Gaming Registration Act to
legalize specific games as defined by the statute. 30 0 The most
significant difference between the bills is found within their
respective definitions of "banking" and "percentage" games.
In Assembly Bill 3398, a fund of money against which players
bet is only considered a "bank" if the gaming club controls
it;30 1 under Senate Bill 1949, however, a "bank" controlled by
any person participating in the game is illegal. 30 2 This distinction is critical in that Assembly Bill 3398 would authorize pai
gow as currently played in California cardrooms, °3 while Sen
ate Bill 1949 would prohibit the rotating bank and house collection features of the game. Accordingly, only Assembly Bill
3398 specifically permits pai gow, 30 4 although both of the 1988
proposals authorize the play of "double-hand poker," a version
of pai gow played with cards.30 5
299. S.B. 1949, § 10 proposes amending §§ 19800-19819 of the Business and Professions Code (the Gaming Registration Act) to authorize and define certain gambling
games.
300. A.B. 3398, § 1 proposes adding § 19803.5 to the Business and Professions
Code.
301. A.B. 3398 (proposed Bus. & PROF. CODE § 19803.5 (c)(2)):
'Banking game' means a game in which there is a fund of money or other
valuable consideration controlled by the gaming club against which everyone has a right to bet, with the bank taking all that is lost by the bettors
and paying out all that is won by them. A game is not a banking game if the
players bet against and settle with one another.
302. S.B. 1949, at § 2(e). The definition of a banking game would cover:
any form of wagering in which there is a fund of money or other valuable
consideration, or representative of value offered, against which participants
have the right to bet and out of which is paid all that is won by a participant
and into which is placed all that is lost by a participant. This fund is defined
as a "bank" and the person who controls this fund is referred to as the
"banker." The bank or banker must stand ready to cover any and all bets
which may be placed by the participants.
Id.
303. See supra notes 72-73.
304. A.B. 3398 at §'1 (proposed Bus. & PROF. CODE § 19803.5 (a)(7)).
305. Id. at proposed § 19803.5 (a)(1). S.B. 1949 defines double-hand poker as:
a version of poker played with each player being dealt a set number of cards
into two hands, one of two cards and the other of five cards. The two card
hand must be of lower rank than, the five card hand (for example, if the two
card hand is a pair, the five card hand must contain at least a higher pair or
have two pairs or better). The players place their bets prior to the deal.
One player is designated as the dealer for each round and the dealer position rotates around the table so that each player may be the dealer in turn.
The dealer compares his or her poker hands with each other player in turn.
To win, a player must have the best hands. The amount that the dealer bets

HASTINGS COMM/ENT L. J.

[Vol. 11:95

The new bills also give meaning to section 330's prohibition
of "percentage games." Both bills expressly reject the Sullivan v. Fox 30 6 definition of a percentage game as "any game of
chance from which the house collects money calculated as a
portion of wagers made or sums won in play .... ",307 Assembly
Bill 3398 would limit the prohibition only to games where any
participant collects money from other participants "based
upon a deliberate alteration of the odds or chances of winning
the game.

' 30 8

Similarly, under Senate Bill 1949, an illegal

''percentage game" would be limited to "a 'banking game' in
which the bank or banker is afforded some percentage advantage as in the case where a tie goes to the bank.

' 30 9

Senate

Bill 1949 would also allow cardrooms to charge players a fee
"in the form of a predetermined fixed fee.., based upon time
increments, or... in the form of a drop schedule or table rate
based upon the amounts bet or won by players.

' 310

In other

words, both proposals would permit cardrooms to take a percentage of the wagers out of each pot as a fee for facilitating
poker games, precisely the conduct sought to be curtailed by
the 1885 legislature when it added stud-horse poker to the
enumerated games of section 330.311 In any event, mostly as a
result of the pai gow controversy, both bills stalled in commitsets the limit on the action for that round. Whenever the dealer wins or
loses against another player, the amount which that player has bet is taken
out of the amount of action available for that round until either all of the
players have compared their hands or the dealer has nothing left in action.
Games involving a rotating deal, where the pliyers stake their wagers
before seeing their cards (such as "double-hand poker" and "super pan 9"),
are allowed, so long as no player acts as a dealer for more than two consecutive hands. In games involving a rotating deal, more than one player may
bet on any player's hand.
Id. at § 3(a)(3). Like pai gow, double-hand poker allows players to take turns acting
as the bank. The player-banker puts up a stake against which the other players bet;
the player-banker pays all winners out of this stake and collects all that is lost by
the players. Aside from the fact that poker rankings are used to determine the winners, the game has little similarity to existing poker games. The key difference is
the rotating bank which pits one player against the rest. Conversely, in poker all
players continuously compete against each other and no player acts as a banker.
306. 189 Cal. App. 3d 673, 235 Cal. Rptr. 5 (1987).
307. Id. at 679, 235 Cal. Rptr. at 9.
308. A.B. 3398, § 1 (proposed Bus. & PROF. CODE § 19803.5 (c)(16)).
309. S.B. 1949 at § 2(f).
310. Id. at § 6.
311. See supra notes 99-109 and accompanying text.
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tee and there was no further movement in the 1987-88
session. 312

Conclusion
In the face of legislative stalemate, the immediate task of
resolving the stud-horse poker conundrum will fall to the
court of appeal when it reviews the Tibbetts decision. 13 The
court may simply affirm or reverse the trial court's ruling that
hold'em poker is not a variation of stud-horse poker, and may
lawfully be played. But if the court chooses this narrow approach, it will pass up an opportunity to answer the question
so deftly finessed by the Tibbetts court: what is stud-horse
poker? The court of appeals should answer the question by
taking judicial notice of the historical record which reveals
the true intent of the 1885 California Legislature, and declare
that stud-horse poker is no more than five card stud. The
court should then go further and declare all other poker
games not played as percentage games to be legal under Penal
Code section 330. 3' 4
The ultimate task of eliminating the illogical legal distinction between five card stud and other poker games must remain with the legislature. All true poker variations, whether
high or low, draw or stud, share one essential characteristic:
poker is a contest of player against player for money. Tempered only by the short term luck of the draw, the winning
poker player will be the person who best combines personal
discipline and patience, knowledge of the applicable mathematical odds, and insight about the psychological weaknesses
of opponents. 15 Whether the game is stud, draw, or hold'em,
over time the better player will prevail. In light of this basic
similarity, the legislature should scrap the superficial legal dis312. S.B. 1949, CAL. LEGIS., SENATE WEEKLY HISTORY, Reg. Sess., 1987-88, at 616
(Sept. 1, 1988); A.B. 3398, CAL. LEGIS., ASSEMBLY WEEKLY HISTORY, Reg. Sess., 198788, at 1024 (Sept. 1, 1988). According to a source inside the legislative process who
insists on anonymity, neither bill was to be revived during the 1987-88 session. The
primary barrier to enactment of either bill is the inability of the parties to compromise over the issue of pal gow.
313. See supra notes 199-208 and accompanying text.
314. The only other poker game prohibited by section 330 is hokey-pokey, or fourcard stud. See supra notes 275-85 and accompanying text.
315. One poker strategist suggests, with tongue somewhat in cheek, that successful poker playing is 52 percent psychology, 22 percent mathematics, 15 percent discipline, 8 percent luck, and 3 percent intuition. See M. CARO, MIKE CARO'S BOOK OF
TELLS xvii (1984).
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tinctions between poker games that are embedded in Penal
Code section 330.
Such an amendment would reflect an awareness of the fundamental difference between banking games and poker. In
banking games, players compete against an institutional
"house" which enjoys highly favorable odds built into the
game on every spin of the wheel or roll of the dice. In stark
contrast, poker players compete against each other. The legislature's traditional opposition to banking games would remain
undisturbed by an amendment permitting the play of all poker
variations.
Many legislative proposals advanced in recent years attempt
to expand the scope of legal poker. The most elegant proposals simply call for deletion of the term "stud-horse poker"
from the list of prohibited games in section 330, thereby legalizing all poker variations. Other legislative proposals abandon
section 330's prohibition of specific, undefined games in favor
of express authorization of certain games whose rules would
be strictly defined by statute. This approach has several drawbacks. Generic poker definitions would preclude regional variations and evolving customs of betting. Statutory definitions
might also breed confusion about permissible rules of play. 16
While those proposals permitting defined draw, stud and
hold'em variations are superior to the present statute, they
would limit the range of permissible poker variations to those
games expressly named in the statute, despite the absence of a
justifiable policy rationale for this restriction.
Finally, the legislature should eliminate section 330's prohibition of percentage games, rather than attempt to save the
term by defining it. Cardrooms are commercial enterprises,
and are entitled to charge players a fee for the use of their
facilities. Unless the legislature decides to regulate the
amount of those fees, it should be unimportant whether
316. S.B. 1949's definition of "draw poker," for example, leaves uncertain whether

flushes and straights can be held as low hands in the game of draw lowball: "[d]raw
poker may also be played with the lowest hand winning the pot, but flushes and
straights may not count in the rankings for low." S.B. 1949 at § 3(a)(1). In low ball,
as currently played throughout California, straights and flushes are simply irrelevant. See supra note 27 and accompanying text. This section could easily be read to
mean that a straight or a flush ruins an otherwise low hand. The difference is crucial. An ace-two-three-four-five is a straight, but it is also the best hand in California
low ball. Depending on how the language is interpreted, the hand is either a "lock"
to win, or a guaranteed loser.
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cardooms collect rental payments based on increments of time,
charge players for each hand dealt, or deduct a percentage of
the money wagered out of each pot. In the absence of local or
state limitations, a cardroom will assess whatever fees it determines the market will bear using any of the collection methods. Many players would prefer the percentage system, rather
than payment of rent for time played, because only the winners pay fees when the house takes its cut. Losers, in particular, prefer not to pay the rental fee every half hour. If the
legislature is concerned about excessive cardroom profits, or
unconscionable percentage rake-offs, it can set a legal limit on
the percentage of a pot the house is entitled to take, or the
rental fees that may be imposed. 7

317. See Penn v. City of San Diego, 188 Cal. App. 3d 636, 233 Cal. Rptr. 514 (1987)
(upholding a city ordinance fixing a maximum hourly rate of $2.50 per hour for players as a reasonable exercise of the police power).

